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OQvtmm«nt muit^tiwil to glviTpfot^cHon antf^lMiii 
to chlWrtn who trt n#fll«ct*<l or aboMd by thfir piftfHt 

or legal guardians. Protective services represent th^<?6m- 
munity'a, as well as the agfency's, concern for the wi^fart 
Of children. Since this p/ote^jtlon ihould be available to 
all chlldren who are abi^i/d or neglected, regardlest>#< 
where they live, It beconles the rightlul function of publte . 

Tfte Scdpe and. Respona/b/Wfy 
of T^ublic Chtld Welfare Soloes." (Ba9etl on a speHsh 
givn at tha CohhactlcQt Confaranca of SocM W^fk, 
Hartford, Conn., N6\^bar 4, 
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FOREWORD 



Child abuse and neglect is a growin)? problerh 
in this country — <j»ne thaV is of deep concern (o 
local cornn>unf^ies, to State legislature and 
State agencies, and to the Kederal Government. 

1 he (Congress showH its concern for abused 
afid neglected children with the piifiage on 
Jaiumry 31, 1975, of the thild Abusel^eveTi- 
tiqn cV^d Treatment Act (P.L, 93-^), and 
child abu^e anchneglect has b<'en one cK the top 
priorities of the Department of Health, Educa- 
tion, and Welfare for a number of years. 

State departments of pufaHc>w^are carry the 
main res|lpnsibilhy fof |>j6vidTng protection 
to abused and negl^( ted children and for help- 
ing the parebt^ of these chAlren overcome the 
serious problnns wtu< h lei^ to such abuse and 
neglect. 

In providing prottK live services, State ar)d kxai^ 
welfare departments encounter inany leg^l 
aspects of these services. These asfXTts involve 
the agfticy. law enforcement offic i^ils, attorneys, 
and the judicial syste!i\. , , i 

Social workers prov^dinjs{ protective services 
rteed training in these legal aspec ts. They nml 
to understand the law that gives the agency 
the responsibility for providing these sAA^ices^, 
they need a clear understanding ftfpart^gj^ arid 
cij^dren's rights, since every proiectiveljl^ices 
case has a potential for court action; and they 
' inust' be thoroughly familiar'tv'itlt due process 
of law, . ' ^ I 

In addition, workers need help in understand- 
ing the jurisdiction and role of the court, and 



in knowing how to file a petition, obtain evi- 
clepcf, and prepare for the delivery of testi- 
mony. And mud^ more. ^ .^'^ij^^ 

In 1S75, the Administration for Public Services 
(tb*n the Public Services Administration) 
made a grant to the law school of tb^ Unii^er- 
sliy of Oregon to develop af'tnanual on ihe 
legal aspects of protective servrros. This man- 
ual was to serve as, a tcx)l for protective 
services workors and their supervisors, Barbara 
A. Caul field, Assista^it Pjpfesscfr of La>v, was 
tjie Project Director, It should be noteld here 
tlyatvihe opinions expressed in this manual are 
those\f the author and not necessarily those of 

HKw. ; • ' ^ ^ 

-With this manual, the Administration for Pub- 
lic Services (APS) adds iinother to its, list of 
publications oi^ the subject of child al^useand 
neglect. A list of these publications can be 
found at the ba(i: of thV manual. 

APS hop^^s that The Legal Aspects of Protec- 
tive Serxnces for Abused dnii^ NcMlected Chil- 
dret\ win hi' of pradical ht^lp t^ those who 
carry the lu^avy burden of protecting tjiese 
children, helping tjieir families to correct the 
sitt,iations that (liontribute to the |)roblem, and 
working effectively with the courts when 
situations makje judicial action necei>sary. 

^Ernest L. Osborne 

t CxMTtmissioner 

Adininistration- for Public;^ 
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INTRODUCTION 



The extent pf child abuse and neglect in the- 
United States is not well documented, al- 
thoujjh recent' studies indicate that, the inw 
ci^ence of abuse and neglect is greater t^ai\^^^^ 
was previously believed, with reports of proven 
or possible child abuse ^and neglect being 
received at an increasing rate. 

Testimony by Dr, C,H. Kempe and t>r. R.K. 

*lfer, in hearings be*fore the Subcommittee ^ 
o\\ Children ancl Youth of the Senate Cotii- 
miuee Lab<;)r and Public Welfare, con- 
cerhing me Child Abus^ Prevention Act (S. 
1 19li) of 1973, indicates that, nationally, 50,000* 
t9 60,000 rc^ports rec|uiring investigation into 
possi1)le child abuse are made to iHith^rities 
every year.^ Moreover, data from some States 
ckm6nstTate that more effectiv^jidministrative 
procedures result in higher reporting Tates. 
Such data iinpFy that rr^ijny cases of child abuse 
and neglect currently go unreported and that, 
as more effective rejx>rting prcxedures are 
institiHed, the iiuidenVe of reports leading to 
investigation will incri^ase.'^ ' 

The public's growing awareness of the prob- 
lem of child abuse and neglect is reflected in 
the existence of child abu^e rep)orting laws in 
all 50 States^ ynd in Federal action directed at 
the problem. 

/On January 31, 1974, 4^.L, 93 21^ (42 USCA 
§510! ff)~aIso known as the 4-hild Abuse 
Prevention and I reatment Act— was appro\^e<:l' ^ 
As a result of this act, the Secretary of Heal{l^X 

* Education, and Welfare established the Na- 
tional Center t\x\ Child Abuse and Meglect. 
The Center was to: , 

f(l) compile, analyze, and publish re- 
search on chili:! abuse and neglect; 

(2) inaintain an infortnation clearitig- 



:es»ij 



• ' of succesitm prevemmg/ treating, or 
identifying^ child abuse and neglect; 

(3) compile and ptibHsh training mate- 
rials and prft^ains for personnel 
engaged in child abuse and neglect 
work: \ ' ' _ 

' (4) provide technical asshtante to. pro- 
^-grams engaged in child abase and 
neglect treatment^ prevention, and 
identification; 

(5) conduct research into (ffe causes, pre-, 
vent^n, tr^f^itment, and identification 
of child abfi» and neglect; and 

(6) study the national incidence o( abuse 
and neglect, including the extent to 
which incidents' ate increasing in 
member or severity, * - 

The law also provid^l^or the development of 
demonstration programs and^ projects, the 
establishment of multidisciplinary centers to 
serve in the prevention, treatment, and identi- j 
fication of child abuse and ftegleit, and for 
aid to State programs. To these ends, $J5 mil- 
lion was appropriated, for fiscal vear \91\, 
520 milUou for. fiscal year 1975, and %^25 
million for fis<'al years 1976 and 1:977. 

I his manual,/ prcHiuced by the Administra- 
tion for Public Services {fIE\V)» was designed 
to assist scxial workers in protective service 
■"agencies, pajrticularly State and local public 
welfare dep^^rtmeuLs. Fi4)wever, the section en- . 
titled '^More Advanced Legal Conc^^ptS" may 
\k' of i^itc^rest to opKTs coiuerned with this 
problenu ' ^ 

REI^ENCES 
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• Lt^al Liabilititt ^ \ 

• Investigation ' ' ^ 

• Emergancy Pickup 

• Civil And Criminal J^ocedures 

• family Privacy 

• Invatlo^ Of Privacy 
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WORKING DEFINITIONS OF 

Q»ntral Dtfinltk>nt 

One common definition states that c hild abuse 
occurs w^)en a pai'etu or f i^retakOr laVes action 
whrch causes injury to tfie chi^, f'his c<y) l>e 
any act of commission, such as an victual 
physical attack or the pvufwseful wrrhholdiuj.^ 
of fo(xi. . 

Neglect is commonly -defnied As an act of - 
omission which causes injury to tiie child. If 
the j)anc*nts did not [provide adtxi[uate cdip for 
their c hild Ixx^nise they were unable to do so, 
did not understand the necxl for the care, or did 
not have the parenting skills necesSaiy to 
provide it, this could :be termed "neglect. 

Many definitions, siich as the i^)llowing one, 
combine abuse and tie^^ect into oire definition: 

r ' ' - * ■ . ■ 

Clhild abuse and neglect can be broadly 
defined as those situations (non-acciden- 

/tal) in which a child suffers physical^ 
trauma» deprivation of basic physical and 
developmental ncst^ds or mental injury, as 
a result ef an act of omission by a parent, 
catetaker or legal guardian.^ 

Both of the general definitions given here are 
intended to, ifxcl-ude sexual and emotional 
abuse or neglect. I'he definitions used by the 
ccnirts ancrsta^uies may vary from these work- 
ing'' definitions, and often they may not 
coincide with social work concepts of abuse 
,and neglect. 

S9Ximl 9bu$& 

Sexual abuse is actu^ilfi^;,^ subcategory of 
physical abuse and coulci be defined as '\ , , 
utilization of the child for sexual gratification 
or an adult's f:>ermitting another person to so 
us^ the child."' ' 

2 ' ' . 



CHILD ABUSE AND NEiQLEbT 



Emotional 9bui0 9nd n§ghct 

trtiotional neglect is defined by the American 
Humane Asscx:iation as tfve depnvation suf- 
^ fered by children when their parents do not 
provide opportunities for the* normal exii^eri- 
ences producing feelings qf l>eing loved and 
wanteci, secure and worthy, which rtssult ii\*^he 
ability to form healthy object refationst^ios 
(with other peopl^:)^ 

♦ . 

Another ciefinition devr4o|x^d by the Child 
AdvcKate Association of Chicago ciefines 
emotional abuse as "mental iivjury" ancl gives 
the followmg two examples for pur|X)ses of 
definition' 

(1) parent's refiisal to recognize a]id take 
action io ^\meliorate a cHild's emo- 

^ tional disturbance; 

♦ 

(2) gross failure of the parents to me^t the 
emotional needs of the c hild ne< essary 
for rjorinal cievelopment (emotional 
deprivation^ often seen along with 
nutritional neglect,'* 

If a scK ial worker is cotiside.ring c ourt action 
for an emotional' abuse or neglect /ase, an 
analysis of (he following iour factors may be 
'important fiefore such ^Ktion is taken: 

1. Do rhe parents demonstrate easily- 
idc^ntifiable fxdiaviors that create an 
environment haruUul to the child? 

2, Do the child'? actions or physical 
health show o^kervable or measurable 
^effects related tJ)^ tl;ie parents' behavior? 

^, ff there are effects on the child's actions 
or pliysical healtljh will theyYreate or. 
lead to future serious emotional harin 
if not treated? 




** 4. h trcatmehr aNwilabie to the family 
^ from the protective services agency or 
from tht coyri which could femove, 
aileviii*r or mitigate the (^motional 
harm mamf<jsted by the child. 



Several other speds! categories faH under 
abuse and neglect. Some -of these are; 

instUutionat abuse or negleci^-dhmc or 
neglect tYiat occurs when institutions or 
agencies take improper action, or fail {o lake 
proper action, wiQi the end result bein^jfJijury 
to the child. ^ 

Abandonment^;-yjhen \he child's g^retaker 
deserts th^' child or leaves him or her alone for 
long pericKls of time. Such failure to provide 
adequate care is most often included in the' 
general "neglect" definition. 

"Best irtterest of. • the ^hild"— w\ren coi^ts'^ 
remove children or order treatment under the 



genval concep^of providing care frJat is in the 
"best inttresi gf c^ld," without qwng ^he - ) 



label ^f abuse or negFpft. _ 



1 Set Rfnerally GiU David G., "A Sociocultural 
Perspective on PhysicarChrld Abuse/' Child 
Welfare. U 7, 889-395, 1971. 

2 Child Adv<<illlite Association of Chicai;prHaj/>V^a/ 
' Gilideline.s for th\ Management of Suspected 

Child Abuse ofid Neglect Cases {p. 2) (prepubli* 
•ration as of September 1977), 

8 Walim," David R., The Physical and Sexual 
Abuse of Children: Clauses agd Treatment, 
BlcKMnington, Ind.: IndianaDniversity Press, 
1975/ 

1 Mulford, Robert M,, Emotional Neglect of 
Children. Denver, Cblo,: ' American Humane 
" Ass<Kiation, 1958. 

5 C^hild AdvcKate Asscx iaiion of Chicago, op. cit\ 
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LEGAL LIABILIT 




OF SOCIAL WORKERS UNDER 
ORTINQ LAWS 



R«portinQ Laws 



\ 



Everj 'State jiow has a child abusr reporting 
law, although the law varies from State to 
State. In most jurisdictions, reports from serial 
Wo|"kers are requited: 32 States specifically, 
hielude sotial workers among the classes of 
profes.s'ionals who must re(X>rt cases of sus- 
pe<ied abuse — often without inilicatingv what 
fH'rsons are encompassed in., that tenn— and 7 
other States require mandator^ refx)rts from 
any person who encounters suspe,eted abuse. ' 

Only 1 1 Sfaies arid the Disuac t of Columbia do 
not rcxjuire rnandatQr^^^^p^pr/rr^ from social 
worb^rs. .but ^ c^f dus group have stiuutes 
allowing volunraYy re(K)rtiug by S(k ial work* 
ers,' Oire writer re^cently noted lhat the current 
trend is to expand the scAe of persons 
required t/^ rejX)rt chiM abuse and neglec t, not 
to narrow the field. ^ 

i 

Social, workers ^niay cncc^Unu^r occasional 
difficulties' with their legal liability uiid^'r the 
refx'^rtitig laws.* 1 his is discussed in the section 
that, follows. - . ' 

REFERENCES' 

1 See chart on page 8 of tnanual: Hclfer» Ray 
fc. and Keinf^^. (1. Henry. The Battrrfd Child-: 
2nd ed ((Ihicago, IIK: Univ. of Chic ago Press. 
1974) Appc^ndix; Francis, Vincent and Luchi. 
C:arolr Child Abusr LegtslatiofK in the 

Rev. eel (Denver. Colo,: American' Ihnnane' 
Scxiety, 1971) for a summary of the statutory 
provisions on die reporting of cliild abuse. Suc:h 
niformatioi), however* should not reiieci upon 
without additional legal advice from a projXT 
source. « ' 

2 SussmaUv "Ref>oning Child Al)use: A Review of" 
the Literature/' 8 Fam. L. Q. 245. 272'<I974). 
(Hereafter cited in ref(Meiues as Sussman,) 



Llabftity for Rtpordng ^\ ^ 

Lel^islatures have sought to fedlicc liability of 
reporters by grafting immunity (a protection 
from^egal liabilify^ either lotaTor qualified) to, 
those required to report (see **ImmVinity** 
f)elow) and by requiring t^ive) of any 
privUege c^f cxinfidentiality that might exis^ 
between the reporter arjd the client. Persons 
re|x)rting may have a suit filed against them; 
but tiie chances that a suit wiU result in a • 
decision ^af^ainst a professioi^ai ruaking a 
?e{X)rt are small if the pei>on is dnmune ur)<ier 
a State statute. Some statutes do not even allow 
the filing of the^law^suu. 

. ■ ' ♦ 

I he possible laws^uits ag^tinst a re}>c:)rting 
pr(^)k"ssional are civil suits for defamation 6{ 
f harac ter> invasion . o(^ privacy* liialicious- 
|)rosec:Ution. and breach of confidetKe-sind 
criminal prosecution for defaqiation of chaiac- 
ter.^ The risks (^f wing hdd liable in these 
actions ar-e slim, however, since, in eachj of the 
abcjye legal actions, the peison bringmg the 
hnvsuit miist prove" that the r^^porter acttd ' 
with malice, or perhaps wMth extreme^ negli- 
getue.^ MaHce has l)een defii^ed as a "sense of 
spite or aw improfxM ^nc^tive'*^^ and it is a 
specific intent (state of mind) that is diffic ult to 
prove. <^ 

Immunity ^ v 

All States provide some sort c^f immunity for 
persons whc) file re|>orts» and tlie imnaunity 
usually applies to "anyone participating in tfie 
filing of a report. . . ^ This is true even if the 
re{X)rt is not rec]uired imder the reporting l^w\ 
It is important for a reporter to note the typc^'t^*^ 
protection available in the State in which the 
re{X)rt is 'filed. 



IS 



To date, nin'e o( the States thai require^ 
reporting by social workers have granted them 
unqMalified imrpuility; thus, a 8Ck:ial worktr 
cttttftot be sned j^t all for the reporting or 
for the contents of the report. ' Washington 
State has\ granted totarimmurMty only ffom 
civil actionji. ^ 

In the rest of ^he States that' require reporting, 
social workers enjoy a qualified im?n6nity. 
The most common qualification— found in 23 
States— is that the reporter must be actihg in 
g<Kxl faith. ^ (' Go(ki faith'' is a legai^oncefit; see* 
Glossary.) In order to have g(x>d faith, the 
repx>rter is riot retjuirec^ to believe pcFsonaWy* 
b<7ond a doubi that abuse or neglect has 
occinred so long as there are reasonable 
grounds to support a Ix^lief (hat (he child has 
lx*en abused.^ 

^ few States reijuire thUt the reporter ac( ''wiih- 
oiit malice"^ rather than in "gocxl faith." I his 
"malice" or 'bad faijh" standard^ is a subjec- 
tive test, rhe refx)rter must no( hse maLii^e or 
act in bad faith in making the repor(. 



Many States that rt^}uire "gocxl laidi" jcfKm-^ 
ing grant a statu(ory presumption that the 
refX)rter is acting in gocxl fai(h. A^Mcsump(i(ni 
is a legal term used primarily in trials to decide 
whi( h party has to prove whic'h fac t s. The exact 
effect of the presij!n|Mion will vary from State to 
State and may b<^ conc lusive or rebuttable in 
nariire,^^ but it is always an advantage to hav<' 
ihv presumption* in your favor. ^ If the 
presumption is rebniiable. a reporter will Ix' 
presumed to be acting in gocxl faith until the 
()p{x)sing side in a trial proves otherwise. If the 
oprx)sinfe side does not pfove thai the reporter 
actrfd other than in gocxl faith, the re])orter wins 
the case. A conclusivg presumption would not 
leave room for rebuttal at allr 



^disclosuije exists, a specific exception is 
generally made to allow the disclosure 'of 
cjimmunicaiions of child abuse and nejjflect, 

■ Therefore, the social worker need entertain few 
fears of being sued for breach of confidentiality 
in a State where, by stji^tute, thd^reportmg of 
cKildl abuse or neglect is ''either allowed or 
mandated. ^ 



REFERENCES 

/ • . ^ 

1 flusisrnan at 29S. , 

2 Paul«?n, ' C^^nid Abuse Reporting l^ws: The 
Sha{>e of the L^gislaticJn/' 67 folumiu L: Rrx^ I , 
3 Iff (1967). (Herrafter rited in references as 



Prossei, W, L., Handbook of thf Law o( Torts. 
771-772 (4th t^. 1^97'1). (Hereafter eited in 
leferences^as Prosser.) 



Heifer and KeinfX'.' mpra 
ORS mjm and ORS 418. 



. See. 
762. 



for example^ 



Alal>aina. California; 0)l()rad<). Idaho, Illinois, 
Montana, New York, North Carolina, and 
Ohio. (See chart O!] p. 8.) \ ' 

,Alaska. (x)ntuT4ieut, Delaware, Florida. Ciwry 
Kia. HiiwaU; Maryland* Massachusetts. Michi* 
j^^an.^Alissouri, Nebraska, Nevada, New Hamp- 
shire, New Mexict). Oklahonia. Oregon. Souttf 
Dakota^ Iennesse^\ Utah, Virginia. AVest A'' ir- 
i<inia, Wisconsin, and Wyoming, 



Notih C*rfri)lijia, and 



-•V 



7 rauisni at KS. 

8 huliana. Kansas. 

9 North Carolina, , ; * 

10 McCormuk ofl Evuirn(r m2^m C4ni\ ed. 1972). 
(Hercalier cited ^jn references as M((:()rnu( k,) 

\ 1 SuAson r. Sw^nson. ](>i 'Ni.>K.' 224, 177 NW 831 
(1920), as -drscn^scd in Paulsen di S2-S^ 

Liability ' for Not Ripotiing 



Br&ach of con1l<i9ntMlty 



A breach of confidentiality: suit ..will be 
unlikely to siuceed vvheti the State requires the 
re^)ori by its mandatory reporting law.^' 
Recognition of a legal s(5cial worker client 
privijt*j<r f6r^f)rotec tive service workers is not 
nvide-spread, bin. where the privilege against 



W.hai^u:3d^!ilu^4xa^ - 
' case t^f suspected abuse or neglec t? In26 States,^ 
a |)(?rson who susfx^cts abuse or nyglec t but 
dcK^s not re^l!*fTMt may be pvosecuted for the 
failure (see chart on p. 8). The punishment 
for conviction ranges from a 525 nviniinifin fine 
in New Mexico^ toaSfrOO fine and ^or (> months 
jn jail in Alabama^ and Louisiana.^ 



In AlabauKi and Washington, the State mus^ 



prove that the drfendartt social worker knew 
thii^t* a re|><>rt should Ivuve hn^ii made inyrd^^r lo 

-(om ic'f. In a few c^^her jurisdictions, the State 
nmst pr<v^e that the failure u> re{x>n waj; 
' knowing and wi|;lfiU;" that i.s, iha( the social 

^worker Vnew cHat tfiere was a^a^^e'of abdse or ^ 
negle( I, knew he or slie Was reqUirai to re])oVt 
it, yd delilxMately refustnl to file a rejX)iL^ In "18 
States, a sfnial porker who eiicounterv a 
re^X)rtabU\ ( ase of al)w>se or ueKlec t liiay be 
((]^ivi(t(.Hj for not reporiiiig ii, whether or^^not 
'the/workeX^ knew a report was mjuit^l and 
regxirdless of whether the faijiirtMvas delilxyate 
or a (:iiS(/of negl igencAr'^'^ • ^ | , 

The so( jal worker who fails to report a case oi^ 
suspected child abuse oV neglect may also Ix^ 
personally liable* in a civil suit for fuAlier 
injury (xcurring after the report sfK)uld ^uij^e 
Ixrn made. 

1 he social workcM emuloycni by a govc^rn- 
mental subdivision or go\Vrnment agenc y is in 
a pec uliar position. The worker n)aV be sucxl 
personally for failure to pc^forn) a^legal duty— 
in this case, the reporting cH susjK^cted child 
abuse or n(\gl(^ct as rc'<ltnr(\L by siatuie— and 
y(^ Ik' unable to rel\ on his her emploser for 
indenmity (i.e., [)ayment of the judgment 
against the* worker) in thoj>^ Staters where the 
1)(K trine* c)f Sovereign hnnViiruty i^ still alivr,;^ 

I'nde! the-Docirine of Sover^gn Iiifimunity, 
neither the State nor aiiy of its agencf<^s may \yv 
suchI. but* an employee or public officc^r of the 
State (>rj|ttiy of its agenc ies can be suc^d as an 
individimf. In some* Stales where the govern- 
ment agency is immune, the State ihay be 
pennitted to c arry liability insurance, and, if it 
does carry insurance, it can He s^ixl. For 
example. Arkansas, C-olorado, and Kansas 
iiUci^: JiisuTiuiLiiJiij^^ n ijx kvv.i, ^ 

In , Kentucky, Connecticut^ and other States, a 
commission has been cNstablished ,t() settle or 
reject claims 'made against tfie State.' 

Many States have waived their immunity by 
authorizing nc^glige^nce suits. As d practical 
matter, in ^iny State which allows a govL^rn- , 
nuMitai lx)dy to be sued, an injure^} person* an 
file a complaint suiii^ the enrploving agency^ 
in addition to the en){)loy(^e.^^ 



It is a welNsfttlcd legal doctrine tliat *an - 
employer is liable (ox the negligence of its 
etnpioyee, so long as the employee i>s acting 
within the icope of employment. I herefore, 
the emplc^yer is indirectly liable, even for an 
^employee*5i failure . to make & report expressly 
rec]uiied by statute as long as- the State is not 
immune from suit under the law. » 

VMieix^ the empl'cj^ying ag'ency is held liable^ it ♦ 
must pay the i^n^ount of the^ judgment /^ome ^ 
States^futhori/e an agency which does pay to 
se^k^ rei^nbu^sffnen^ from the iipgligent ern* • 
pl()yee, althc^igh this rarely oaijili,' I h^^^^ii^l^ 
worker'may alJu) f>e en tit led tcr seek reimburse- 
ment from his/mTemplc)>|jj|^ heor she loses a 
suit.^ Reimbursement from the agwuy is not 
available whc^ie the Statq can neither be sued 
no! consent to a suit. ^ 4 * 

In States .without h^ws recjuiring reports by 
certain persoiri* a i^imtiff would have to show 
that tfu^Nocial wc)rlNWia(^a rfu^y to re|x)rt Tliat 
was brc^achcui in^cordcr to win a suit; The legal 
duty migl^ arfsW from general pro(essional 
responsibimv, it niight derive from tlie ^ 
social worker's ac tioiis.'T^or instance, if the 
social worker abimdoned,^^ family ^n which 
abuse f^ neglect frad lx^#i rec^)gnized, there 
may I^Bliability for xiolation of a duty to 
continue profc^ssiowal assistance once it was 
fH\gun. The possibility of the fXMson suing a 
social worker for breach of duty for abatidon- 
inent and winnifvg .the suit is slight. ^ 

In Statcv^that have mandatory reporting laws. 
th(^faihne lo repor^may be viewed as raising a 
j)resumptioii Of negligence or even as conclu- 
sively proving nc;gligenc e.^* Once neghgence is 
proven, the case may be lost by the professional 

who neglected to rep ort, /rhe .x>nly j ssijes 

remaining are whether the failure tc^ report 
ccfused the iiijury and the damages allowed. 
rherefc)re, a suii agb|nst a worker who did not 
report would have a^ greater cftance of success 
in States that impose a staiutc)ry reporting 
duty. Flowever, only two lawl^its of this type 
h'Altit bevn filed, neither of which was against a 
scx ial worker and one of which was settled out * 
of coiut.^^ rherefore, the law has iiot been 
te»itc^d. P ' 



New York State i« an exception j{> the forego- 
ing get^eral discussion, New York provides, by 
statute, lor'civil liability for damtkges caused by 
the knowing and Wjllful faiWr* to file a 
report J* Where the legislature states If basis for 
'the recovery of damages, courts strictly apply 
the standard. ' 



I 



RfeFERE<NCES 



1 N.M,, Stats. Annot.^lS.14>M.l {1976). 

2 Ala)Code. Trt. 27§l'i(197S.Supp.). . , 

3 LSA-RS-14;403 I (197^^ ' ,( 

4 Dclawarr, Kahsas, Kentucky, Louisiana, Ncw^ 
lYork,- Ok!ah6ma, South Datota, and Uftih. 

,5 California, C>)nne< ticut, Florida, Indiana, Mich- 
igan, Missouri, Nebraska, Nevida, New 
Hampshire. New Mjpxico, Ohio, Oxegon? .South 
. O'^aroiina. Tennessee. Vyisronsin, and Wyoming. 

6 See, for exaniple. Kansas SRit5. Ann. 74-4715, 
74-4716 (1972); Colo. Rev. Stat. Ann. §24-10-104 
(1971): Ark. Slat. Ann. §66.3242(U(1959). In 
Arkansas, the insurer is sued directly." • 

7 See, foif example, Ky. Rev. Stat. 44.070 (1974) 
and (k)nn).Qen. Stat. Ann. §4-14! W (L959). 




l^ntjf to Report Child Abuse and Neglect" 
ipublished paper, 1975). ^' . ' 

Soc. Serv. Law § i20ii){ 1 976). 



In CotiMKtttut, the commiuioh ha* sole 
auihcrtriiy to deteriinineithe outcome of -claimi 
and il\ere is no 'right dNttion f^irecUy against 
•the Stat^, if the claim is tjenied, without the 
commission's ^pprov«l (C:G.S.A. 84; 160). Ken.> 
lucky pennits 4n appeal from Tu Board of 
, Claims to the circuit court, but without u*ial de \ 
novo (Ky. Rev. Stat. 44,140). 

8 Restattment (Second} of Torts S895D, commenr 
j at 46 (Tent. .Draft No. 19 (1973)). 

' 9 Prdsser at ^181. ' * | 

10 But see Lqnderos v. iFleoH, H Cal.Sd 899, 561 
. P.2d-389, 181 Cal. Rp'tr. 69 (1976^ holding a 

ghysipjn andiJjospi^l liable\for failuy to 
iagncflie and m/Mt^ st' bat terpd^ child. ^ 

1 1 • Prowr ^at 200^jP)|, jind Lindeps\. flood, ibid. 

12 Landeros i6k<..> And i^ action >)y 
.Tliorh«^ Rtxbinsdn's father ifW^nii four doctors 
for not r*p<*riing theabuse toThpmas as well as 
against WM^f ar^d iu poUc^ chief for nOt 



investijMnnif when another doctor did report. 
This case was settled out pf court fpr a reported 
$600,0l[)0./ Noted in TiMe Magmne (Nov. .20; 
1974) at ^4, as reported in vSu^^fnan at 297 fn 306, 
"•"^ '.'in Cummins, ''Personal Liability for 
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SOCiXl WORKIR'i UrAliilTIBt AND IMMUNiTllt UNDIK CH4L0 AlUtI 



L r 


Aft tOOHM pfOfH* * 


'Art wort^mm^ ' 


It th#fi # orttt^lMt 
i nN|)l)rid ftpcatf 


\\ 'v jitt; 

tt tmmunttr oi^Hbd for * 


WABAMA V 
ACASKA V, 

-ARIZONA 
ARKANSAS ' • 
CALIFORNIA 


No 

Nd*^ 


Volurrttry 
•Voluntary 


ISOO tnd/cr 6 monthly 
Nont 

MI*Btrr>#«nt>rf 


Total ^ ' 
Ym, If acting In good faith 

Totil • - ' ■ 


COLORADO 
•CONNECTICUT ' 
DELAWARE 
DISTRICT OF. ^ 
COLUMBl>r 
FL^pRIDA . 


YM / 

YW> ■ 

No 

ym , 


^ * 
No' t 


« 

MItdtmtanor 


Total • . ' - 
Ym, If in good faith 
Ym, If Kvgood faith 

Ym, If fh good (alth; prMumptlon 
Or good taith 


GE<»iaQl^r ■ 
HAWAII 
IDAHO 
ILLINOIS 

INDIANA " 


>.Y<KI \ 
Y«» 

> -No • 


Ye» " '. 


Nont >*v^. 
N^nt 

J^ont I 

,.N«r>t ^/ 

$100or3^ftys 


•Ym. If In good faith /. 

Ym. If in good faith 

Total 

Total, with pr«lumptlon of good 
Taith 

, Vtt, If without maliot 


lOTVA 

KANSAS 

KENTUCKY 

LOUISIANA 

MAINE- > 


No 
Yet 

Ym 
Ym 

■ No 


Volu£)t»ry 
•No 

4 


Mltdtrntanor 

$100 \ ' * 
$500 tnd/o) 6 months 


Ytt, If without mallot 

V#Sl tf with rtasonabit caust 

Ytt^ 


MARYLAND - 
MASSACHUSETTS 

MICHIGAN. 

MINNESOTA 

iilQClCClDDl 

Mlooibolrrl 


Ye» 

y.p ■ ; 

> V 

/ No ' 

/ ^? , 


/, 

NO' ^ 

NO 

— ^ 


Nont 
Nont 

MItdtmtanor 

> 

\ 


YtS. If In good faith 

Yttjf In aood ikWb and with 

ntasonabit caua# 
Ytt, If In good faith; prttumptlon 

of good faith 
Rtpprttd to'wtlfart agtpcy 
Rtporttd to A^lfart aganoy 


MISSOURI 
MONTANA 

NEBRASKl^ 

NEVADA^ 

NEW hJAMPSHIRE 


Ye» 
Ye» . 

Yea 
Ye$ 

No 


Yes 


Mlsdtmtanor 
Nont 

$100. * / 
Mltd#mtanor 

$200 toJSSOO . ^ , 


Yti, If in go^ faith 

Total, with prtsumptloTj^^i^ood 

YtS, If In good faith . 
Ytt, If In good faith 
YtS, If In good faith 


NEW' JERSEY ' 
NEW MEXICO 

NEW YORK 

NORTH CAROLINA- 

* 


No • 
Ym 

Yes / 

iNO 


Yes 
Yes 

» 

no 


MlftdtmAMnor 
MItdtmtanor $25 to 

$50 
Mlsdamt^nol 

None 

■ . Z":^ 


Total 

Total, If in good faith; prtsump- 

tion of >good faith 
Total; statutory liability for 

failurt to rtport If rtquirtd 
Total, unltss with mallow or bad 
' faith . 1 

i 


OHIO 

OKLAHOMA 
OREGON 

rcNNoYLVANIA. 

RHODE ISLAND 


Y1>8 

No 
Yei 

No 

No 


Y«» 

- - tj°o- - 


$250 and/or 30 days 
Mlsdtmtanor 

$250 . 


Total 

Ytt, If In good faith 
Yta, If In good faith and with 
rtasonaoia groundi 


SOUTH CAROLIkIA 
SOUTH DAKOTA 
TENNESSEE ^ 
TEXAS 
UTAH 


No 
Yes 

-No 
No 
No 


^ No 
Y«8 
YtS 
^ YtS 
-•YtS 


MItdtmtanor 

$50 and/Of 3 months 
$500 or 5 months 
Mltdtmtanbr 


Total. If In good faith 
Total, if ih good^faith 
Total, If witnout mallet 
YtS, If in good faith 


VERMONT 
VIRGINIA 

WASHINGTON V 
WEST VIRGINIA ' 

WISCONSIN 
WYOMING ' 


No 
Yas 

Yw 

YtS 

Yei 
Yes 


" No 


Nont 

Mlsdtmtanor 
Nont 

$100 <nd/or8 months 
$100 snd/pf 6 r^onth| 


Civil Immunity only, If In good 
faith • ^ ' 

Civil Immunity only, but total 

YtS, If in aood faith; prtaumtlon 
of gooa faith 

Yti, If In good faith 

YtS. If In good faith 
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INVESTIQATiON 



Poiir^ and' Pifth A^ndmtntt to th« 
U.t. ConttituOon 

V To date* little ^attentbn h»5 bceo^ocvfte^ 
' •fourth an^^ fifth aniendment aipecrt of child 
' abu$f and neglect investigation. As a result^ 
few cas^ have rca^ljpliMe courts on this issue. 
^ However^ curr^imand {:>redicted increases in 
the number reports requiring investigation 
make inevitable luch constitutional challenges 
to investigative procedures. 

All persons and agencies involved in the 
investigatiort of child abuse and neglect shouldf 
therefpre be aware of the^ possible ixnpact of 
their activities on fourth and fifth amendment 
rights of paants and custodians. . Unfortu- 
nately, this ia -at present, a confusing and 
shifting area of law, and its application to 
child abuse and neglei!:t is far from clear. 

8«aroh and Miurtp and Inmtigation by 
Childran't Strvlct Agtncitt 



The fourth amendment requires a properly 
issued warram before police can conduct 
searches of persons or property, or seize persons 
or property, in criminal cases. There are some 
limitM exceptions to this protection ^see 
''More Advanced Legal Concepts; Fourth 
Amendment— Present Status of Search 'and 
^iixxre tJ&\^^gtf\nt^^ p: 104). 

Child abuse, and neglect iitvestigations by 
children's service agencies do not fit w^^hin the 
frarpework of crimihal searches. ChilcK^^buse 
and neglect is a crime in virtually all States, 
either by special statute or as a type of assault. 
^^owever, many of the characteristics of a 
criminial investigation are not present in the 
social worker-s vi^it to a home where child 
abuse or neglect is suspected. 



the 



not aimed at crimmal 



" The priniary cbncern 61 child abuit or neglect 
^ iVivcstiganon is not to uncover evidence for use 
In a criminaJ prosecution; it is to pr6te?;t the 
welfare of th« child and, if liec^ssar^^, to 
^rehabilitate the: parent--and reljiabilitatfen is 
not achieved through crimmal c«|^ and 
inca^c^ratiorl' * ^ 

/• ' ^ 

Altnough the fourth amendment limitations 
do^not aplply directly to child aibuse and neglect 
investigations, the U.S, Supreme Court has 
suggested ^me guidelines in a very similar 
type of investigation. Ifl ffynwn v. /am<te,^ the 
Court h«d that warrantless visits to welfare 
reoipients* homes do not violate the fourth 
amendment when: * 

> l.The purpose of the visit^ is for 
welfare of the person visited 

'2. The visit was 
prosecution. 

3. The welfare recipient had advance 
notice of the vi>it. 

4. The visit comports with 'department 
procedures- that 

ensure privacy; 

prohibit forcible entry; 

prohibit use of false pretenses to 
' / gain entry; > 

prohibit visits after normal work- 
ing hours. 

» * • 

• 

These indices offer theNbest guidelines cur- 
rently available to persons investigatingj±ild 
abuse and neglect, alid? the visits made should ■ 
conform as closefy as possible 'to this model in 
order to avoid fourth amendment constitu- . 
Hional violations. {See section on '\More 
Advanced Legal C/)ncepts: Fourth Amend- 



mem— Present. Sutus p^Search Seirurt 
Law" for « discission Of Wyman>) 

. ' ' UEFERIENGE 

1 . 

1 4(K) U.S. m M971). 

Fifth Amtncfmtnt— Mthindtf Warnings^ 

Ihe U.S. Constitution pcovides protection 
against self-incriminatiort through th^ fifth 
/^Tiendfneni. For child abuse ^>id neglect cases, 
VmisS proterttbn: a|>F>lies only to^ criminal 
prosecutions and irtvestigalions 'which may* 
' lead to criminal prosecution. 

\ ■ . ^ 
The Constitution requires thai before a person 
in custcxly is questioned, that person i^ust be 
told that he/she has a right to remain silent 
and that arvy information which he/she gives 
can l)e used in a later criminal prosecution, ' 

In general, the fifth amendment .will have no 
beating on childr negject or abuse investiga- 
tions.^ince thesf* investigations lack either the 
elemetiV of custody or are not used for criminal 

- prosecution. Where it appears that the person 
lx?ing invesffgated mjiy feel obligatetV to 
cooperate with the person makinj^the investi- 
gation and the possibility exists of a later 
criminal prosecution, the social worker should 
seek further qualified legal guidance, (For a 

> discussion of this problem, see the section 
entitled *^More Advanced Legal Ck^ncepis: 
Fifth Amendment— Miranda VVarnfhgs/' be- 
ginning p. 106.) 



,".T 



Ohio made the exclii^ionairy i'ule applic^bfe to 
State courts ^in criminal cases involving 
evidence sei^ in violation of the fotijrt|r 
anrrrndment Mapp left ©pen the proy:^ ctw^se * 
to toUow. where the ?Ctdence is to be usi^ in 
ojher tKpn strictly criminal prosecutions. ^ 
Several cases have held such^pvidcjice admis* ^ 
^ble in civil cases, ^ 

Wheaa ch fid abuse or negleci investigaiioil 
" leads 1^ criminal pi^bsecutjon, the exclusionary 
rule applies v^jeit evidence has been obtained 
in violation (W cortstiwjtional guajcant^s. Ii^^ 
application' in noncriminal^ proceedings- is • 
unoairiain. • .""^ ' 

.Section 42 (I.S.C. 198f^ the Federal civil 
• rights laws may j[)rovide foi^i^H a(;^i|)n against 
a 8oc?ial worker who is found to hiye vl^ted 
the constitutional rig*hts of another .jperson; 
The texfof^his law reads: ' " ^ 

Every penan who, junder color of^any 
statute* ordinance. r«gul9tion, custom, or 
usage, of any stafe or territory, subjecui o 
causes to be subjecieiid, «ny citizen of the 
' United States or othcir person within, the 
jurisdiction thereof <p the deprj^vatiorl of 
any rights, privileges, or immunities 
secured" by the Constitution and laws, 
shall 'be> liable 10 the party injured in an 
action at law, suit ip equity, or other 
'proper proceeding for. redress. 

In any case where the sod^l worker feels that 
he or she may be interfering wit^he rights of 
another, for the social worker's own protec- 
tion, competent legal advice should be sought. 




Eff«ct of Constitutional Vioiation'-Ex^ 
-ciutlon of Evidanc* and §1983 Actioni 

• ■ 

The tnain piethod used by U.S. courts' to 
enforce constitutional principles has been to 
exclude evidence' ;ioquired in* violation of 
fourth and fifth amendment rights. Mapp V. 
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EMERQENCY 9ICKUP OF ABUSED OR NEQL,ECTED 

CHILDREN * ' ^ ^ 



^tatt Syituttt 



J 



All StateVhave strftutes th\at allow emeipgency 
^ piiekUl^of abused or neglected children. ;^hese ^^ 
statutes difler wgnificantly from State tOiState* 

• / ■ ■ " • 

Emergemcy pickups without parental consent 
*(al] into two categDrie?i: with a court order and 
without a court 5fQcr, Some States provide for 
both n^thods, and some permit only 
with a court order» 



those 



Because of the great /^ariety in 5tatu|ory 
/ patterns, the social worker should research the 
laws of his/her own State for the specific 
situations, if any, when ;he worker may pick 

\up a ch^ld wjmout a police officer or other 
authorized pj^on. The worker should also 
deteiwine what policy is followed by his/her 
• . Agency before taking any action in thi8 area, 
since actions taken in contravention of agency 
policy could lead to legal liabilities, Cor^sid- 
eratiqn should aJso be given to^the nature of 
the holding facilities available for the child 
onde he or she is picked up. ' . 



Emergency Pickup Without a / 
Court Ordtr v 

BY WHOM: Nearly every State statute r^ames 
specific persons^ who are authorized to pick up 
a child in an>emergency situation. Commonly, 
police or probation officers are authorized. 
Persons otlier than pplice officers authorised to 
pick up a chifd yary from State to State (see 
chart on p. 14),^ 
- ^ • 

CHILD'S CONDITION: Most statiites require 
a child to be in danger in order to be picked tip 
without a court order. Qther statutes require 



abiHfe or neglect (o/be present.'' The most 
cfjrqmon tests specified bf statutes are: 

In ^«ucH condition* or fturroundin|B;^thiit 
his oi^cr. welfare requires Jhe immed^ 
bsumption of his or her ^custody by »he 
court . , • . 



or 



Seriomly endangered in 
surroundings and' renvoval 

. . \ . (See chart on p, 14) 



his \ ox her 
is ncccssiiry 



Some States allow emergency pickup of a child 
in situations other than imminent d^ger.^ 

AFFER PICKUP: NeJlrly every State has a 
statute or series of stamtes describing precisely 
what m'ust be done immediately ^fter^ny 
emergency pickup*wiihout court order ii^^der 
for tht continued retention after pickuf> to be 
valid. Because provisions vary j^reatJ,y, the 
worker should check the relevant :State statute 
and agency rules for the following: 

1. Notification of the pickup must be made ~ 

(a) WHO must be notified? Any or all of 
the following may need to be notified: 

(1) Parents. 

(2) Foster pa^ents. 

(8) Df far to parents. 

(4) Juvenile cdurt. 

1^ (5) Human services department su-* 
{>ervisor or head. 

(6) District aj^torney. 

(b) What are the time limits "ipr notifica- 
tion? (Check both statutes and ugency 
rules.) 




u 



% A ftpoft Q(»tht pidltu^ mvwi be tiled — 

Ta|*^hom: Juvenile court? Cenirtl 
Rcpitry? Children'i leryice agency 
»upervi$or or agency head? Otber? ^^ 

(b) What musr^eport contain? 

; (c) Wha writ^ it? ' 

' . (d) What i$ the time limit fqr filing? * 

% lVhir& is \he child to be- detained after an 
emergency pickup? — 

(a) Threshold question: Can tljethildbe 
deifintd if the parent demands the 
child's release? 

(b) How soon must a. child bei^elivercd 
to the place pf detention? 

(c) How long may a child be detained 
without a hearing? * 

(d) May a noncustodial parent ca«f for 
the chifd? 

(e) What kind of facility may a child be 
detained in before the hearing?' 
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Cmtrgtncy Pickup Vurtuant to « 
Gourt Orotr 

Some States have statutes authorizing the 
emergency pickup of an abused or neglected 
child on/y with tin order of the court. In a 
number of States, this is the only way an 
emergency pickup of an abused or jjieglected 
child may be effective. ' / 



• V 



THE ORD£Rt The procedure ii ilfniiiir in 
every State hiving thii kind of provliiort . 
although there .may be local variations. / 

child U in §uch circumstanow 
that il is neceswry for the court to 
asiume immecliati Jutisdictibn 
over the chil4-(Th^$pecmc^ 
'ot this allegation will depehd on 
the sp^ific language of the 
emergency pidcup 5tat^t>! of each 
$\ate, Mosc States have statutes 
* suting precisely what Informa* 
tion must be in the pe^j^ion and 
what tne forV<< must bi.j j 

^trp 2: At the.same time as the petition is 
filed» a summons^ similar^ to a 
standard sutVimons, is usually 
prepared directing the parent, 
'^guardian, etc^ to appear in coui^t 
on a specified day for a hearing 
on the issue of*child abuse or 
neglect, (An emergency summons 
al^o states that since the child's 
circumstances make it necessary 
for the court to obtain immediate 
jurisdiction over the child, the 
cburt directs the appropriate 
officer to pick up the child.) 

Step 3: The summons is presented to the 
court, at which time the judge 
decides whether an emergency 
pickup is warranted. If it is, the 
judge writes the authorization for 
an emergency pickup, 

■ r 

Step 4: I he appropriate person (se^ chart 
on p, 14)take8thesummonstothe 
child's location, jpfesenti it to the 
parent, foster parent, de facto 
parent, or guardian and picks 
up the child. • 



THE PERSON AUTHORIZED TO PEti^ 
FOEM THE PICKUP: The person who is to 
perform the pickup is designated on "the face of 
the summons itself. Where a statute restricts 
authority to pick up children in emergencies, 
only those persons designated on the summons 
may legally perform this function. Many States 



allow only pcacf officers or sheriffs to pick up 
rhildren. 

Some States (including Alabama, Alaska, 
' Hawaii, Kentucky, Missouri, Nebraska, Ne- 
vada, Utah, and Wyoming) authorize anyone 
the court nominates.^ In Nevada, this may be 
any citizen over the age of 18.^ The court may 
grant authorization inciividually oh a case- 
bv-case basis or by a- general designation. The 
ihdividuars name way appear on the sum- 
mons,/or the summons may contain general 
language such as '*authorized^ agent of the 
Court/* 

Some statutes difect the officer serving the 
summons to do the pickup. Who may be an 
^'officer'' under this kind of statute is 
determined by the enabling statute for the 
^State's juvenile court system. 

Enabling statutes set forth the roles, rights, and 
duties of each juvenile court official. In Some 
States, the term "officer'' is closely defined. 



Thus* if social workers al?e not within the 
statutory xlefinition, bf ''pfficer/' they probably 
piHWOt make an emergency pickup. In some 
iSuoes. the court is granted statutory power to 
^ nominate its own ^ficersr^\ 
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ElyHRoiNCY PICKUl* OF ABUflD OR NIQUCtlD CJHIID, At Of JULY 1?n 



Without court or«kr 



Who' Condition' 



ALABAMA 
ALASKA 
ARliOltA 
ARKANSAS 

califCirnia 

coloradS 
connecticut 
delaware 

DISTRICT Of 
.COLUMBIA , 
FLORfOA 

QEORQIA 
HAWAII 
IDAHO 
ILLINOIS - 
INDIANA 

IOWA 

KANSAS, 

KENTUCKY 

LOUISIANA 

MAINE 

MARYLAND 

MASSACHUSETTS 

MICHIGAN 

MINNESOTA 

MISSISSIPPI 



P,C 
P 

P,J 



P.CF 

P 
P 
P 
P 



P 
P 



P,S 
F 

P.J 
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I 

E 
E 
N 



W 
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E 
E 

E 



•With court or<ltf 



Who' Condition' 



P.S 
S 



P.J.Sh 



Sh 



P,S 
J 

« * * 

Sh 

Sh 
P 

P.S 
P.J.Sh 



W 
W 

N 



W 



J 



W 
W 
E 
W 

W 
N 
W 
A 
A 



W 

W.A 



'PKRSON WliO CW MAKl. 1 11!-. l^lXiKl P: 

P \\Mi- oHirrr. \u)\uv offntt. cnlournu'iH <>ffi<rr 

S /Aiiv }MMS{)ii aiuiu>ri/rd .In jtivrniU amn: any nm'iu s . 
iiisiiuition, nuliv iduai. * 

C Clhild protfciive services worker: y<nith sf^rvicrs worker. 

V rmnily vrvitrs work?-!, drpai (hui^l of wrilavr 
woiktn. 

) |uvrniU''pr(>l)iKio!] (ounst^lor; f)iob;iiion offict^r. 

Shriiff; <>[[i((i i){ ihv <oun: tvS. nKnshall. 

(iouiilv anonu's: juvvnilf sCjxMvisots a[)fy>iu»t*<l hv and 
working (oi jMvcniic awi. 

OiUv\ than \hv alxAc. 

N<> mcntioji in siaUM('; i<<'nnal uiW'f apfjJy. 
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^CONDIII^N OF Cnn.p itiA! ,M SriFIKS 
KMKRC.KNCY PICKIT; 

W*^ In Muh (on<liL><^s or sinromuii^K^ iluii;;;< lnkl\ wrlfarr 
' ' "Vf^jiiircs un^>»fnUaiv assinnphon his lit'i* minUhIv. 

1 Jlint'ss, injuu\ or in inunetiiaU' clan^'i. 

\ Ncfj:l(^i<*<i. dt'}K*nck'ni, dt'liiujnrni. al)iisc%J: clcjx'nih'ni- 
ncKluR'd: and inin\t\liyt(' rcnloval is nt^t^siny ^o pro- 
•* u\[ hraiih oi physical wcHdn-inKs ' ^ 

K S^'riously rndangrrrd in surroundingi; surroundings 
I such is to endanger health, morals, welfare; circum- 
stances of home environment may endanger child's 
health. per»on,, welfare, or property. 

\ For child's proit't lion; in the l>est Inicrcsi ol the 

child: thiidjjmls to Ix' pUuttl in dcitiition oi shelter 
(arc. 
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Other, than alx)ve. 

No mention iu statute; )j[<fneral uiles app 



RIMINAUAND CIVIL PROCEDURES 



Alttmitivt Proc«durtt««"Crimlnal 
•nd Civil * 

Two major cdnccms are present .in the 
handling of child abuse and neglect o^ies. First 
is that of protecting the child, and legal 
proceedings toward ihis etid usually tjake the 
form of intervention by the juvenile court. 
Second is 'criniinal prosecution of the child 
abuser wjuM^e this is necessary. ^ 

Nuxnerous practical considerations go into the 
decision of whether or not to initiate a 
criminal proceeding, First all, criminaL 
prosecution is a formal process in which the 
rights of a crimitlal defendant are closely 
guarded. And, second, criminal prosecution 
re<juires evidence which establishes beyond a 
reasonable doubt the cOlpabHity of tne 
offender. In a child' abuse case, this type of 
proof is often difficult to obtain, since acts of 
abuse usually take place in private witliout 
outside witnesses^ a^d parents are often 
mutually protectiveytvidencer even when it is 
sufficient to show abuse, may not be sufficient 
to indicate which parent k the offender. 

An unsuccessful prosecution can result in 
further hazards to thJ child should the abuser 
choose to vent on th/ child his or her anger and 
frustratiflh arising rrom the criminal charge. 
Affd successful prosecution can lead to the 
breakup of the family vC^ithout concern for the 
impact this may have upon the child, and 
whether other means, such as family treat- 
rhent, might better meet ihe child's needs. 

Fear of prosecution for child abuse or neglect 
may prevent a parent from seeking personal 
h(!lp. It may a4o make parents reluctant to 
seek medical or psychological help for the 
child~a factor which can, in a crisis situafion, 
literally put the child's life in jeopardy. 



Criminal prosecution may, be^instituted under 
crimioal statutes that deal with such actions as ^ 
assault, battery, contributing to deHnqUehcy, 
Sexual abuse, or homicide. Some States have 
.creaie«l the separate' crime of chil^ abus? of 
cruelty to children. Mississippi is one $ueh / 
State.^ • 

Thr Missi^ippi statW is in two sections; the 
first makes acting, or failing to act, in ji, 
manner which tends to'contribute to the abuse 
or neglect of a child a misdemeanor. The 
penalty is a fine of not more than $500. This 
settion can also be used, of course, to enfoVce 
the reporting of child abuise and neglect. The 
second section provides that; 

Any person who shaiP|itentiori&Uy burn ^ 
or torture or» except in s^U d^fensei or in 
ordeV to prevent bodily harm to a third 
party, whip> strike or otherwise abuse or 
knutilat^ any child and' whiere such abiiie 
or mutilathin results in the fracture of any « 
bone, the mutilaHon; disfigurement or 
destructiot^of any part lAf ijie body of such 
child, shall be guilty of feloniouygf abuse 
and/or battery of a chiFd, and upon 
conviction may be jffdtii^hed by imprison- 
ment in the penitentl^^;v for iv)t more 
than twenty (20) years.^^^ 

The* actions covered by this section also fall 
under the usual criminal provisions for assault 
anjd battery; nevertheless, legislatures in a 
number of Stales have chosen to focus onxhild 
abuse or neglect by the enactment of special 
cri^iinal legislation. 

In a criminal prosecution for child abuse or 
neglect, the defendact is entitled to Aht full 
protections guaran^flfc by the fourth, fifth, and 



sixth amendments of the Cx>nsiitut'ion through 
rules developed to epsnre their implementa- 
tion. , * 

Investigition of child abuse or neglect, when 
criminal prosecution is involved, is subject to 
shicl constraints imposed by the Constitution, 
and these are put into effect by the exclu- 
sioiiary rule. In simple terms, any evidence 
obtained in violation of constitutional provi- 
sions may not be used for criminal prosecu- 
tion; it is excluded as evidence from the 
courtroom. Thus, searches, seizures, and 
investigati,ons must l>e accomplished within 
constitutional limits.* (See section on constitu- 
tional rights and investigatv)n.) 

Vc^oint procedure includes criminal trial for- 
tmalities: right to a jury; strict adherence to 
rules of evidence; right to cross-examination; 
right to appointed a^unsel; right to a public 
a»Kl speedy trial; and the highest standard of 
jjroof (thai is. Ix^yond a reasonable doubt). Re- 
cause each element 'thci,t goes to make up the 
(rime must Ix^ t^m^Ten bt'yoiid_iL--ieas*()nabIe 
doubt, the prosecutioti must^-ove that the de- 
fendant intennonally < ommitted each element. 
Without su([i pr(K)f. ihf* prosecution will be' 
unsuccessful. And there is no secutuji chance to 
trV again, siiice the Constitution prohibits 
placing a clefendanr in double jeopardy. Even if 
successful, the results of criininal pfosecunon, 
sucli as punishmejit, incarceration in a penal., 
institution, oilehabilitation, aie directed at the 
defendi^t rather than at tli^' broader problem. 
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CMI proc9dur*—ch9nct0r1$tlc$ 

The usual manner of dealing with child abuse 
or neglect is through the Juvenile coiut 
process. Here, the focus is upcMi the welfare of 
the child in the total context of the family. ' 



The juvenile coart process is not as easy tt^ 
characterize as is the criminal process.. First of 
all, procedures and the rights granted tQ the 
participants vary widely from State to State 
and are currently in a state of flux. Constitu- 
tional rights of parents, children, and alleged 
abusers ar.^ also in a state of confusion and 
await clarification by the UrS. Supreme Court. 
(See "Elements of the Adjudicative and 
Dispositional Stages in Court,}' becrinning 
p. 33.) 

Of major importance (or the social worker are 
the differences between criminal and juvenile 
court proceedings— differences even more 
marked in abuse and neglect proceedings than 
in cjlincjuency hearings. 

Commentators often refer to the juvenile court 
prcKess as "informal" when' -compared to 
criminal proceedings. While the specifics vary 
from State to State, as a general rule stri^ 
adherence to criminal procedure is relin- 
ciuished; the goal is treatment rather than 
incarceration. ^ 

Juvenile courts utilize a'- range of dispositions 
available to rehabilitate thev child and the 
family, the most extreme remedy being 
permanent remo^^al of the child from the home 
and termination [of parental rights. A more 
frec]uent remedy is temporary removal, w'ith 
the recquirement that^ pending the child's 
returtv, the parents undergo therapy. As an 
alternative— perhaps the one most fiecjuently 
util^— the chilcl may remain in the family 
home under supervision of the court. 

A few States have statutory requirements thai 
apply when a child is allowed to remain in the 
home after an adjudicatory finding ^f abuse or 
neglect. California law provid^i^for example, 
that when a child is found tgjpe within the 
. jurisdiction of.the jtwenile coun because his or 
' her home is unfit by reason of negfect, cruelty, 
depravity, or physical abuse, the parents shall 
\yc required to participate in a counseling 
program to be provided by an appropriate 
agency, designated by the court.' 

" REFERENCE 

\ California Welfare and Institutions', Cxxie, §727 
'(Supp. 19?5f and §600(d) (1972). 



statutory D«finiti<Mt 

Becavse Slates, by statyte, currently define 
abuse and neglect in broad language, such 
statutes are susceptible to misapplication, 
\ particularly in cases involving families with 
cultural mores distinct from the majority 
cdmmunity, Typical of such statutes is ^600 of 
California's Welfare and Institutions C^de. 
Undfr this provision, a child is considered to 
be dependent: ^ j 

(a) Who is in need of proper and effective 
parental care or control and has no parent 
or guardian, willing to exercise or capable 
t)f exercising,such' care or control, or has 
no parent or guardian aciuaUy exercising 
such care or control. 

. (b) Wh"^ is destitute, or who is not 
provided^^th the necessities of life, or 
who is nor^rovided with a home or 
suitable place of ab<:Kie. 

(c) Who is pin sically dangeroVis to the 
public because of mental or physical 

^ deficiency, disorder or abnormality, 

(d) Whose home is an unfit place foV him 
by. reason ^)f neglect, cruelty, def)ravi(y or 
physical abuse, of either of his p^ents, or 

• of his guardian or oiher person in whose 

cu^itwlv or care he is in^^ 



Such broad statutory provisions may be 
necessary to allow examination of the facts of 
each situation. Critics challenge such statutes 
as unconstitutionally vague. They contend 
that vague statutes invite U)isuse and increase 
the likelihood of intervention which itself may 
be li^rmful to the child; also that vague 
statutes permit xiecisions to be based on the 
* personal views of judges ajdd social workers. 
These criiics therefore urge more sjx^cific 
statutory definitions, with emphasis on identi- 
fiable harm' to the child as a prerequisite to a 
finding of abuse or neglect.^ 

Obvious^>^ the developrn^t of a workable 
definitio|i of neglect or ^dependency is one of 
the major ix^licy problems that juvenile courts 
fa<e t(xiay> 



REFERENCES 

1 California Wt^lfiur aiid Ins(ituiir)ns (>;d(\ ^6{)f) 
(1972). 

2 See Wald, Midiad, "Suuc Inierv^'ntioii on 
Behalf of Neglected' Children; .\ Search for 
Realistic Staiuiards," 27 Stanford L, Rei, 985 

. (1975); Levine, Richard S., *t:aveat PL^rens: A 
DeDUSlification of theCihild Protc ( tif)n Svstem." 
,^5 r\ Pitt, /.. Hex', I ^(197.S). ' , 
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FAMILY PRIVACY 



According to the U.-S. Supreme Court, parents 
have the right*, protected by the 14th «mcnd-' 
^ent, to rear their children as they lee fit 
witW)ni interferenJtl by ' the State, at least 
insofar as ih/it int*r(erehce does not infringe 
on the patents* right to have their child attend 
a private school' or be taught a foreign 
language.' ^ ^ 

Although the Supreme Court has held that 
family privacy is "of similar 9rder and 
magnitude as the fyndamental rights spccif- 



ictUy protected," by the U.S. G6mt?tution,» 
no Supreme Court ctae has diYectly examined 
the issue of family privacy agaimt a child's 
welfare in an abuse of neglect context. 

' tEFEHENCES ' 

\ Pime 'v. Society of Sistm, m V S. b\0 (1925). 

^2 Myer v. Nebraska, 262 U.S. 590 (1923). ; 

8 Griswald v. Connecticut, $^1 U.S. 479 (1965) at 
495ff. , 



iriVASION OF PRIVACY 



Agency personnel involved in chilcU*buip and 
neglect investigations frequently voice concern 
that investigative methods may violate the 
clienfs legally i5rotected right to privatT- This 
makes it essential tor social workers to be 
aware of relevant privacy rigfi^s which couru 
uphold and to recognize the potential impact 
of thetc rights on agency investigations. 

,Thc worker can use the following general 
guidelines to determine <he permissible 
bounds of investigative mcthpds: 

■ ^ 

1 . Would a reasona^>le person in the Same 

circumstances find the worker's con* 
duct objectionable? 

2 Is the worker's condu<:t malicious? 

5, Is the investigation limited to ac- 
quiring necessary information? 

4. Is there a less intrusive means of 
acquiring the aecessary information? 



1« 



lie 



5. js there an overriding public irtfercst in 
the acquisition of the information 
sought? 

The major form of privacy invasion that may 
occur in a child- abuse or neglect investiga-. 
lion i\ intrusion. Intrusion is a shorthand legal 
term for invasion of a person's solitude or 
seclusion.* The invasion may be physi'iCal; but. 
intrusion also includes wiretapping, eaves^ 
dropping^ th^ unauthorized prying into pri- 
vate rec6rds (e.g., bank accounts), and other 
forms of invasion that are hot»physical in 
4iaturc:* 

While this 'area of the law is itill in a 
developmental stage, it can generally be said 
that the criterion used to d^ide*vheiher or not 
legal action can be brought for invasion of 
privacy is if it would be highly objectionable 
;^to ;* reasonable person.* Some investigative 
fnethods have been found legally acceptable 



under the reasonableness tw^ including the 
3ociaI -vSecurity Administration's receipt of 
hcMipita) records to determine Medicare or 
Medicaid benefits* and welfaie officials' retipi 
. of information j<ix)ut clients inm\ psychiatric 
caseworkers,* 



Some invasions of privacy are held not 
actionable (i.e., do not providitgrounds for 
legal action)*, because the courts find an 
overriding public interest in obtaining the 
informaik>n. For instance', courts have held 
that invlRigatiVe surveillance activities sut h as 
"shadowing"', and the making of motion 
pictures, do not constitute an actionable 
invasion of privacy in personal injury cases 
because the public has a legiiifnate interest in 
ensuring that {personal injury c!aims«irc valid. « 
Behayior that is malicious or not limited to 
conduct reasonably aimed at obtaining needed 
information is im|X'nnissible. even when 
public interest is great,' 



REFERENCES 

1 See, ill general, Humrr at §!!?. 

2 For oxatnpU". Rrrx v- Smith m N.J. Eq. 386, 146, 
• AS4 (192v) (private bank account!); Zimtnn- 

.mann v. WiLwn, S\ ¥2i.\ 847 (3rd Cir. 1936) (tux- 
payers' b^nk and Wokcr records), 

3 Prosxrr at 808. See also Frpeiuh xk Adair, ifS 
Kan, 357, 516 P2d 998 (1973). 

4 Brnjmun x>. Hibicoff, 205 F. Supp. 532 (D. Mass. 
1962). 

5 Hfflmont xk California Statr Pgrsonnfl Board, S6 
(.al. App, Sd 518. Ill Cal. Rptr 607 (1974). 

6 Tuckrr v. American Eniphyers' Insurance Co, 
' 171 S<),2d 437 (Fla, App,. l%Ji), 

7 See PmkerUm National Detective Ageticy Inc. 
Stn^ens. KWGa. App, 159, 132 S.E,2cKll9 ( 1968). 
(Insurance company hired a priv^j/ detective 
ageno' to conbiantly shadow a womaiA in a 

, manner calculated to frighten her Into dropping 
the personal injury Jaw*uit she had filed against 
ilie insured.) 
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EVALUATION FOR COURT: WHEN TO 00 TO lttpURT 




# CaM Managtmtnt and Court Action (Schamatic Raprtaantation) 
•Whan to go to Court: Introductory Ovarvlaw | 



(A •ehtmatio ll«pi^ntitA^) *^ 



A. 

i 



tMERGENCV 
IKtERVENTION 



COURT ACTION 



f . 



i 



IDENTIFICATION 



INTAKE 



TREATMENT 




STOP 

(not enoufh informat^iv 
to iniU«i« invoicigation) 



STOP ^ 

(no fvtcienct of abiuM ot 
neglect upon invettigttton 

of rci>ort) 



TOP 

(court finds m a matter of 
law that facty do not 
amount to abuse or neglect) 



STOP 

(siicceuful treatment 
concluded 

or 

c^illd reaches age of majority 

^^or 

parental righti terminated 
and child adopted) 
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PRELIMINARY CONSIDERATIONS 



Wh«n to Qo to Court— Intfoductoqt 
Ovorvttw ^ 



QM^nl guM9tlrm 

One of the biKg^st problems the social worker 
faces is deciding when to |afo to court. Serious 
and/or continuing physical abuse, of course, 
clearly warrants the use of the court's authority 
for the child's protection- However, ^nany 
fases, j>articularly those involving neglect, are 
less clear. 



Generally s|>eaking,^ court action should be 
considered to remove a child temporarily or 
permanently from the home or to obtain 
adequate treatment if: ^ 

1. The child is in imminenr danger of 
hi^rm. 

2; Attempts at treatment have failed, and 
parents have! not made progress toward 
providi^ng adequate care for the child. 

Beyond these very general guidelines, the social 
worker should consider the following specific 
factors in deciding whether or not to petition 
the court -for permanent or temporary custody, 
for protective supervision^ or for returning the 
child to the home: ; ^ 

L Necessity fori (ynergency care for the 
" cnild ^awayl from his/her parents 
because of conditions dangerous to the 
child's physical, moral, mental, or 
emotional well-being, arid because 
' parents are unjable or unwilling to use 
the help offered to change tlfe 
situation, i 

2. Inability or unwillingness of the 
jchild's parents, guardian, or other 



custodian to discharjge their responsi* 
bility «> and for the child because of 
incarceration, hospitalization, or phys- 
ical, mental, or emotional incapacity. 



8» Abandonment or desertion 
child. 



of the 



♦ Necessity for review of the child's legal 
status.^ 

5. AvaiUbiliiy of other agency methods 
of^haridling the case; for example, a 
change of caseworker. 

6. Possibility of the agency (public or 
privatej losing the case. ('Fhere \my Be 
little point in taking a case to cx>urt 16 
ask for removal; itY such a case, the 
worker may decide to seek alternative 

N ways of handling the situation.) 

7. Possibility that ^treatmenii which has 
been unobtainable through the agency^s 
resources, can be obtained by a court 
order; for example, out-of-State treat- 
ment lhat is aviiilabie pursuant 10 
court order- 

■ r " ■ 

Tlie social worker should also bear in mind 
that going to court has a number of hegatiye 
aspects. Ayde from the inore obvious problems . 
of procedural ^mplexity and legal pitfalls^ the 
social worker should also weigh in the balance 
the effects that facing the court can have uixrn 
the individuals involved. 

Court proceedings, even in juvenile or family 
court, tend to be adversarial in nature and can 
result iin disruption of the client-family and 
family meinber-^family relationships/ An un- 
successful attempt to involve the court in child 
protection matters— i.e., when the court finds 
insiifficient evidence to warrant its iiiterven- 



Hon— nin also lead to toiaTrejection of agency 
fielp in the. future. ^ 



REFERENCE ' 



i Child Welfare League of America, "Proteodve 
S«rviGe« and the Court," In Standards lor Child 
fht9ie<Hive Services, ^ew York: The League, 
1978. (p. 46.) 



Mftty Of th« Hom« . 

Ldck of home safety is a major factor in 
deciding* when to go to court. Dr» Ray Heifer 
lists some of tjie following criteria for assessing 
the safety to a child of his/her home,^ 

» 1. Do the parents or caretaker have a 
. support system that includes relation* 
ships with other ^ people* (friends 
neighbors, families) whocan*'bail them 
out ' in "a crisisP^his is based on the 
^ premise, that socwUy isolated parents 
who do not feel^ere is anyone they 
can ask for help are more likely td vent 
their frustratioSis on their children. 

2. Is the spouse helpfulP^If the spouse 
appears to be seiisitiye to the needs of 
the other parent and offers help in 
stressful situations, this^ increases the 
likelihood that the homfe will be a safe 
place for the child. 

* 3. fs cbild-parent role reversal low? Role 
reversal denotes interaction between 
parent ando child in which the child 
actually is taking care of the parent's 
needs rather than the reverse. (Heifer 
says that some role reversal-— i.e. > child 
taking role of parent and vice versa— 
exists in every home. However, the less 
role reversal, the safer the home for the 
child.) 

Is there a '\spe<*iar' child? The child 
who is the target of the abuse is often ^ 
viewed b^ parents as VspeciaP 9r^ 
somehovu different (in a negative way) ^ 
in physical^ appearance, personality, 
etc., than other family tnembers.^^ 

5. Afe there fi^eijueni or ongomg crises 




in the. home? (Criiii^ is broacfly defined 
by Heifer ai aJmoit any itmt-pro 
ducing factor that triggert child abuie 
and neglect. Crises ^ra from losing a 

job to visiting in-lawsO 

* . 

6. Do parents indicate that, most of the 
lime, they enjoy the child's presence? 

Many other factors, of cour»e, may affect" the 
safety of the home. The Kst used here is 
presented to offer an example of how the social 
S«^ker might l^in to assess home safety. 



1 See jsrenerally A sAf Instructional Frogram on 
Child Abuse and- Neglect, units 1 and 2. 
(Copyright I97liy Ray Heifer, M.D., Profwsor 
of Human Development, Coileflje of. Human 
Medicine, Michigan State University, > East 
l-ansing. Mich. 4»824.) 



Social Worktr/Cli«nt R«lpitionthip 

A good social worker/client relationlltTipT?^ one 
in which both can agree on the desired course 
of action and proceed toward a jointly 
identified goal with willingness and coopera* 
tion on both sides. 

* . . \ 

The resolution of parental^'child abuse and 
neglec t requires partnts to change their 
behavior toward their children and to alter 
what are often deeply rooted attitudes toward 
childr^aring. If the cooperation of parents can 
be obtained without court intervention^ and if 
the child does not appear ijo be in immediate 
danger by remaining in the home situation, 
then court actior^ is unnecessary and not 
recofinmended. However; court aclioft * will 
probably be necessary if the social worker 
determines that the child should be removed 
*from the home situation and voluntary release 
of the child by tjie par<?ni8 is not possible. 

■ \ ■ '■ . 

Social workers generally agree that it is 

possible to use the court system to require 

parents to participate in treatment programs. 

But there is no consensus on im advisakiUty o( 



uling luch court action (or ihreaii of court 
act|((^ to achieve rehabilitative ends. 

Most social workers; feel that court action 
should not be underu»ken until all other 
agency alternatives have been tried dr are not 
feasible. Then, if attempts at voluntary 
treatm<g[it fail, court action may become , 
necessary.' ^ 

Should 'agency efforts at rehabiliiatiori fail, it 
may becom^ necessary to ask the court for 
assistance in establishing: (I) an alternate 
living situation tor the child (e.g., foster care, 
adoption, emarK:ipation) through a court 
petition, (2) a court ordered treatment plan, Or 
(3) protective supervision for the child. But any 
decision to re(iuest action from the court 
should be preceded by a consideration of the 
"Slate's or agency's ability to provide a better 
alternative for the child. 

Another area that bears mention here is 
. institutional abuse. Kf the child has suffered 
injury due to negligence on the part of an 
institution (schools, social services, etc), court 
action may be necessary to require compensa- 
tion or treatment for the injured child. 

f '^FERENCE / 
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OVERVIEW OF COURT PROCEDURE 



Jurttdlctlon of ttit Juvtnlit Court 

The juvenile courts pf each State have 
jurisdiction over persons under the age of 18 
years in the following circumstance>k: 

(1) Commission of a criminal offense. 

(2) Commission of a fToikrimirtal act if 
^ the act endangers the heakh and 

/ welfare of the juvenile or other 
persons, such acts including: 

(a) running away fHom home, \ 

(b) chronic truancy from school* 
and 

(c) incorrigibility. 

(8) Dependence on the State for provision 
of health and welfare services. 

(4) Neglect rtsuhing in deprivation of 
health and welfare. 

(5) Abuse resulting in injury to the child. 

The jurisdictional element may alternatively 
.be viewed as being of two types; 

(1) Jurisdiction over juveniles in trouble 
because of their actions, and 

(2) Jurisdiction . over juveniles who may 
need the aid of the court due .to the 
action or inaction of others. 

It is the second type of jurisdiction that is 
typically present in child abuse and neglect 
cases. 



In order to ireatdpr care for a young person, the 
juvenite court must first establish the young 
person as a ward of the co^rt. Admissions by 
the child that he or she is in need of a court 



appointed guardiSnr or admiMions by the 
parents to the saiiiif effect, are Hkery to be given 
consideraWe weight by the^ court Wardship 
can, of course, also be established in the 
absence of such admissions after a hearing on 
the facts {the adjudication hearing). 



Before the adjudication hearing occurs, a 
hearing is held for the child who is to remain 
in the custody of someone besides a parent 
prior to or during the^jpifriod of the adju- 
dication hearing.* This heading is necessary so 
that a judge may decide if the child can remain 
^ in shelter care while the hearing is prepawi. 

The worker or the district attorney for the State 
must pvesent information to establish for the 
judge that it is necessary to the child's welfare 
to remain in the custody of the .State. Such 
information includes a summary of the facts, 
conditions* or circumstances which led the 
worker t6 believe that custody outside the 
home was and continues to be necessary for the 
child. These circumstances may be that the 
chil^ is in danger of further physical or 
ernotionai harm or that the parent is unable to 
adequately care for the child. 

Witnessed may be called to support the 
worker*s |fihdings, if the judge so requires or if 
local pri^lctice expects witnesses to be called, At 
the end jbf the preliiTfinary or custody hearing, , 
the jud}^ will rule where the child will remain* 

Although' what happens in court whea a trial 
begins may look confusing, the order and 
procedure are generally consistent and formal- 
ized. 



Tlw hearing judge or baniff, <»Uihjr this^ W iiiui» raflfc 

depending on local procedure, calls the case during the crois-examinauon). 

name and determmes thai all the parties and 4/RecroM examination (a second cross! 

then auorneys are present. >x»min«ion^ on 

'% iiiues raised in redirect examination). 

The State calls its witnesses ar*l offers its 

^rttriaf Matltra . evidence firstr r^^^^^^^^ 

4 witnesses on direct examinationr These 

There may be some pretrial matters to be tions are designed to elicit all periineli facts in 
resolved, such as: the witness' knowledge. 

* I. Continuances, if one of the parties, 

needs more time to prepare the case. ' When the State h>s asked its witness aU its 

questionsi then the attorney for each other 
2. Admission of the petition^ if one ol the party (parents and, in some jurisdictions, the 
parties de<:ide!) not to contest the child) may cross-examine the witness. (Cross- 
factfinding but has previously indi- < examination is designed to discover any 
rated to the court that he/she would untruths or weaknesses in the witness' testi- 
eontest the. court's jurisdiction. monV.) 



8. .Miscellaneous issues previously raised 
that the judge rules on how, such as the 
admissibility of certain evidence or 
availability of witnesses. 

4. Formal court pro<edures such as court 
intake and do<'ket calls. 



Formal Trial or Adjudication 

After the pretrial matters, the formal trial or 
adjudicatory hearing begins. 

What has been described is a formal hearing. A 
hearing in juvenile court may lack some of the 
following procedures due to lot:al practice: * 

A. Questioning Witnesses 

The questioning of each witness follows this 
order: 

1. Direct examination (by attorney calling 
the witness to testify). 

2. Cross-examination (by opposing attor- 
ney)., 

8. Rebuttal or redirect examination (a 
second direct examination by attorney 



Leading questions are permitted. (Leading 
(Questions contain the answer to the question, 
thus requiring only a "Yes" or "No" response; 
they are not usually allowed during direct 
examination.) 

/ 

Example; ^ 

Q. Is it regular procedure at Family 
Services, Mrs. Gregory, to advise 
parents involved in a child abuse 
investigation to take a fe^ days to 
collect their thoughts? / 

Leading questions are often allowed by the 
court during direct examination where the 
witness is a child needing help in formulating 
a useful response. 

In most States, question! may be asked on 
cross-^examination only on the same subjects 
covered during direct examination. If the 
opposing side wishes to elicit information on 
different subjects, it must call the witness itself, 
wl||p its lime comes. 

After .all cross-examination is completed, then 
the State may ask rebuttal (somcaimes called 
redirect) questions. Rebuttal questions func- 



lion to show, wherever rx)S5iblJ "thlTr the 
apparent untruths and weaknesses discovered 
on cross-examination arc^not damaging to the 
State's case. The scope of the rebuttal is limited 
to the subjects 4eah with on cross-examina- 
tion. 

. . > 

After all rebuttal or redirect examination is 
completed, the opposing counsel may conduct 
a 'recross-examina^ion. asking leading ques- 
tions on subjects covered during the redirect or 
rebuttal examination. The questioning of the 
witness is then complete. The judge may 
question the witness at any time, interrupting 
the questions of the attorneys. 



agre«s with the attorney objecting or with the 
reason for the objection. If the judge sustdins 
the objection, the witriess may not answer the 
question because the iudge agrees with the 
attorney objecting that the question is 
improper under the law. 

Generally, it is the responsibility of ench at> 
torney to point out to the judge'the points of 
law involved in the issue and in whose favor 
the ruling should be. Eventually, the judge 
will decide Whether or not that question may 
be asked and answered, and the hearing will 
proceed. 

f 



After ihv State has called its witnesses, then 
each other party in che case is ^iven tht 
opportunity to call witnesses on his or her 
behalf. Kac h of these wiiiiesses is questioned in 
turn by direct examination, cross-examination, 
and rebuttal examination. After each party has 
called all of his/ her witnesses, the party rests. 
Once a party has rested, he/'she will ordinarily 
not Ik* permitted to call any other witnesses. 



Objeccions 

If one side believes that any question or tactic 
by the^amining attorney is ihiproj>er, that 
^ide must object. I he attorney makes an 
objection by standing up and saying, ob- 
ject,*' or "Objection," and then stating the 
reason for the ot)jectiDn. Among other 
thingst^the objection may be to the relevancy 
of the information desired or to the fornrl of 
the question. For example, if a leading ques- 
tion has been asked on direct examination, 
there may be an objection because the form of 
the question is wrong for direct examination. 
As noted above> leading qa^st^ns are usually 
allowed only on cross-eKaJsnin>ition, 




When an objection is rflade, t^ie judge may 
rule immediately by sustaining <:^overfTiling 
the dbjectijan, or theJudgeT may ask the 
examiner for his or her reasons w^hy the objec^ 
tion should be overruled. If Ihe judge over- 
rules the objection, the witr^ss is allowed to; 
answer the question becai^e the judge dis- 



C» Motiom 

After all sides have rested and no more 
witnesses are to be called, there is opportu- 
nity for making additional motions and for 
discussing unclear matters. At this time, the 
defending party may move, for a dismissal of 
some or all of the petition if he/she believes 
that the State has not adequately proved.i^s 
case. Qr a motion may be made for a mistrial 
based on some of the judge's rulings that one 
side may feel were complttely erroneous. The 
judge will rule on each of these motions. 



D» Judge *s Fijniding of Fact 

The next stage is for the judge to make his or 
her findings of fact. Depending on the com- 
plexity of the facts, thejudg(^ may take time to 
go over the case and the evidence before 
making a decision or may even request pro- 
posed findings of fact from each side* The 
judge takes the case ''under ad^'isemi^u/' 
meaning he/she will rule at a later date. Or 
the judge m^ rule immediately. 



If the judge determines that, bsrsed on the 
facts presented, no abuse or neglect has oc-/ 
curred, the case is over. If the judge deter- 
mines that the child has been abused orneg^ 
lected, the cmiP^^sum^es jurisdiction over the 
child wf^p--^ a w^ardof the court. The 

cotitf-^ill then determine subsequent dis- 
position of t^ie child and family! 
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In lornt StiitesVdiapogiiioh wiU^mtail • delay 
irf a few .days to Kfvtrnl months while the 
sociar.^rvices agenty invesiigaiei the family 
lituaiion and rcponiback to itie c^un w»b a 
rccommeAdation as to what should b« done 
to treat the ftimily and to protect the child. In 
other States, dispositional recommendations ► 
are made 'at the cio»t: of the adjudicatory, 
hearing, and there is nk delay. 
. ' .- • ■ . ■' ' >..■ '■ ' 

DItpotlUon 

At the dispositional hearing, each alternative 
treatment is presented to iheemirt. tf the social 
worker and parents agree on appropriate 
treatment, the judge usually accepts this 
recommendation and orders the treatmentj^jy 
cx)urt decree. H the parties disagree on the best 
'treatjnent program the judge makes the choice 
he/she considers bt-j^t for the child. Possibly all 
alternatives will Ix* rejc<:ted il the juclge thinks 
that none will a<(()m[ilislv treatn\ent ,ior the 
family. ^ . 

Apptal from Adjudication * 

An appeal may Ix' mack- from the adjuclLiaiion 
hearing. Whm' juvenile courts do not kirp a 
record Of the prormlitigs, the first^ appeal is 
tit)rmally to a Stale trial court. This ap|X'al is 
dr novo In a true de novo hearijig, all the fat is, 
evideiuc, atul witnesses are presenWi over 
again, nnuli like a replay, although souk^ 
States vary froiirihis in practicf. 

l ire State trial toiiri will keep a record of the 
prtH eedings which will be sen! to the appellate 
coint. Any disputed ^ cjuestions alK)Ui the 
admissibility oL evidence in the juvenile ()r 
fatnily court hearing are re^jolved in the trial 
court. 

If the judge (with a record of the ptcureding' 
available) finds abuse or ik'glect. thi'^ dec ision 
may ;lx' a[><)ealed tlirec ily (o a Stale appellate 
court. This ap[:>eal is not ordinarily now; 
that is, apfxdlate court judges will not rehear 
the facis, call witnesses, or decide if, in their 
opinion, there was al)use or neglect, Appellate 
coiuts rt^ew the record of the proceeding. 



soineUmes calM^ t 

j>ellate cpurti can rever*r;jiiie trial court and 
/emand the case for a r<'^uring, or they can. 
\Wmn the trial (t>urt. i. ,^ 

- ■ • .-■ 1 ■ ■ •■ • • r; 

Ajv appf Hate court will reverse a trial cgrurt for 
one'of the. following r^sons: 

1 . Insufficient evidence wa» presented to 
support the j udge's findings in the trial 
court. , • 

? Ati error of prcxwlure or evidence 
occurred which contributed to the 
decision, and Without. lh< erripr the 
decision might have been different. 
However, if the trial judge's mistake in 
prcxredure or evidence rulings made no 
difference iii the outcome, then the 
.decision will not be reversed oi!'.that 
grouftd because the appellate court can 
find that an error is "harmless" to the 
- , case. . ■• 



rheie vv* an error in fairness or 
ii;eaiinent of parties that was prejudi- 
cial or pf such a naime that the basis of 
|he dc^cision is c|uestioned. Reversals in 
this area may Ix' for untohs^tutional 
• discrimitiation or Ix'tause^ihe judge 
\ook a partisan rather than a neutral 
role in the prcKlrdings. 

or 

■ X, 

•I. i'here was an error as to the to be 
appHed. either in its interpretatiotr or 
toivslitulionality. 

V 

-puring the appeal, the child may Ix* placed 
tem|)<)rarily outside the honu', or other interim 
arrangemenis may Ix' jnade. 

If the appellate (^)i^ri rev<^'rsOs the trial court, 
tile dec ision of the trial court is invalid and a 
new hearing iniHt be held. The disposition or 
ireatim^ni plan is aikiinvalicl. 'i"he family must 
be returned to its stajj/j before the first hearhig 
began*"uplil a new iK'airing and dis|K)siiion 4ie 
held. : ,i 




': lf the «ppdii««, i»ufi:«C{kin* 4he4r4»i juj^ - §0^ -cd^^^^^^^ review by State - ,7 

decitldn; then the ppi^ court approvw of " /SjUpieme Oouril once ihey httvc been reviewed 

the judged deciiion and procedui^ However, by State itp^p^ ' f 

the party »ppe«Hni( the c»ie may appeal the appeal i« direct from the juvenile court to 4he 

appellate tmirt d«ci»i<w to th«i^^,^^^ State- Supreme Court with «o intervening ^ 



of ilw State. 



appellate couni. 
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ELEMENTS OF THE ADJUDICATIVE AND DI^OSITIONAL 

STAGES IN COURT X 



\ 



Juvtnli* ProcttHuf*— Qtn«rai 
Characttrittic^ ^ 

^ 

Juvenile court proceedings for child abuse or 
negleti vary throughout the United States. The 
Stale courts, guided by recent U.S. Supreme 
Cx)urt decisions, have adopted fairly uniform 
pfoceedings for delinquehcy hearings, but the 
content" and procedufe o/ child abuse and 
neglec\^hejirings remain r^atively unsettled. 
While procedural requirements and rights of 
the various pK^ties differ from State to State, 
procedural requirements are defined by the * 
U.S. Supreme Cx3urt. 

In general, juvenile court proceedings are I 
bifurcated, meaning they involve (1) adjudica- 
tion and (2) disposition. These two stages can 
be litrened to the crimi'^al trial process in 
which the first stage of the 'proceeding, the . 
adjudicatory stagl, is the counterpart 'of the 
criminal trial itself. The pur{X)s& of this stage 
is factfinding. The second stage of juvenile 
ifispositiort' can be likened to tlw sentencing 
stage of a criminal trial, except that the focus is 
on a disposition which will best further the 
welfare of the child. 

The two stages of juvenile prcxeedings can also 
be described in the following manner: factfind- 
ihg, followed by remedial action; or jurisdit* 
tional hearing (to establish if the court has 
power to act) followed by disfK)sition, Each 
stage has its own prwedural aspects, consistent 
with its purpose. 

Adju^lcativa Stagt 
Notfca 

'Parents have a due jirocess right to notice* and 
an opfX)rtunity to be heard in any proceeding 



involving parental rights, f^ice requires 
being informed that a hearing is to take place, 
the lime it will be held, and the proposed 
subject matter. For^xample, both parents have 
a right to notice of a juvenile court hearing 
concerning the pending i^doption of their 
child.' Even where the parents are not married, 
the U.S. Supreme Court has found that the 
father has a substantial interest at stake and 
that his child may not be declared dependent 
without a due prcKess hearing.* 



REFERENCES 

1 Afmxtronfi x>. i\1anzo. 380 U.S. 5'1.5 (196.5). 

2 Stanlry x'.JUtnois. m U.S. m (1972). 

Additional Reading 

Levine, Richard S.,^'C^veat Parens: A De- 
mystification of the Child Protection System." 
Vol. S6, Umveriity oj Pittsburg Law Rrviexv, 
p. 1(35 U. Pitt. L. Rev. 1 (1978)) is a pro- 
vocative analysis of children's services pro- 
cedures, and personnel and parental rights. 



Right to counMl 

I he right to counsel in juvenile proceedings 
varies on^ a State-to-State basis. When the 
ouKpme . of an adjudicatory delinquency 
hearing- may be confinement of the juvenile, 
counsel .is mandatoi;^ ?«>»ne States gfani a 
general stati>tory/.::^jjTU to counsel without 
indicating the tyt>f» oUproceedings the statute 
includes. 2 Whether or^ot the right applies to 
pther than adjudi<atory deliiKjuency hearings 
remains^unclelir inider' sucl^statutes. 
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Some Stales spetifitaily provide that the child 
has a Xight lo be rejsresented by courwicl in 
dependency or neglect pro«odings.^ Other 
jurisdictions provide that in dependency or 
neglect proceeding*, the parent is entitled to 
counsel, including appointed Counsel if the 
parent is indigent.<\ 

Several courts have recently held that right to 
counsel in abuse and neglect proceedings is 
required by due process and equal protection 
provisions of the Constitution.? 



4 N Y. Ka.n. Ci. Act jf 261. 262 ( 

5 See Chamb^x xk District Court of Dubuaue 
County, m Iowa 81, 152 N.W.2cl 818 (1967). 

6 See Kccotninendation Kor Ci3uri'Ai>poim«d 
(kjunscl in Child Abu«? ProceediAgs," 46 A/m, 
L J, 1072 (1975); "Nctflecied C^Uldi^en and Thtir 
Parents in Indiaua," 7 tnd. 1048 (1974); 
;^Depcndency Hearings; What Rights for the 
Parent!?" 6 U.C.D, L, Hn>, 240 (1978); "Repfe. 
sentaiion in Chi Id- Neglect Cases; Are Parents 

SiA^te^^" ^ ^' ""^^ ^<'<^' f*r<>blemf 

*"0 {lil68), f . 

7 ,See . 
Skin 



/Ubjr xr. iVebraskn, 262 U.S. 390 (1923): 



Andrrmn, 345 U.S. 588 (1953) 



Right to a fury 



S. .535 (^1942); A /fly u 



In ^hort, no consensus has been reached about 
either the parent's or the child's jight JQ 
counsel In dependency or neglect hearings.' 
ahhough the trend is to guarantee it. Support 
for the right of parents to counsel come^ from 

l!il\V^i Y^''? ^^'"^ '^'^^ ^ ^"'■y " constitutionallv required i 
parental rights a!f fundamental and essential,' ^ juvenile court.-^ However; a Staii; by law ma 
atid that due process re<]uires a right to coui'tsel - • . « - . »«i 



m 
may 



when fundamental rights^ may be violated. 

Parents may retain counsel on their own to 
represent them, However, if parents do not 
retain their own counsel, the court is not 
recjuired (o apfX)im or provide counsel for 
them from court fu!\ds unless this is requirt^ 
by State statute. Parents may always retain 
counsel for the child, but \\)v court is requiretl 
to appoint roimsel only iti those (uses jthat the 
State <odes list. 

rhe l?.,S, Constiiutioti requires counsel in all 
' juvenile delinquency adjudicaticm. Often a 
coiar will aj>{X)int a guardian ad litem for the 
chilcl this is a peison who is ap}3ointed to 
reprtfeni the child in particular litigation 
rather than the guardian of the person. 
Guardians at law (ad litrrn) protect the legal 
'rights of the child," whereas, guardians of tiie 
person protect the physical and emotiojial 
welMx'ing of the child, (iuardians ad litem ate 
usually lawyers appointed by the court when 
the best interest of the child require,? it. 

\X REFERENCES 

1 In rr (inuU. 387 l'.,S. I (1967). 

2 .Stt' III. Ann Stat. Cli, 37 ,i>701-2(K I ) ( I97^iupp.); 
. W, Va., Code Ann, ,ti49-.5. 10 (1976). ' 

3 See Colo. Rev. .Stat. Ann. .tjl9-l-i06(l)(!973);Ga. 
Ccxie Ann. ,i>24A-200l(iO (Supp, 1975), 



provide jury trials in juvenile hearings. A 
number of States do require them, either by 
statute or by judicial decision, usually upon 
request of a party. ^ 



I 



REFERENCES 



1 McKcwrr ik Pennxylx>ania, 'iOi US. 528 (1971). 

2 .St>e C:olo. Rev. §tat. Ann. .^19-1-106(4) (1975 
Supp.); Okla, Stat. Ann, tit. 10 ijlllO (Supp. 
1974); li.L.H. i>. Statr, 487 P.2d 27 (Alaska 19fl); 
Peyton r- Nord, 78 N.M. 717, 437 P.2d 716(1968). 



Confrqntttlon and croMM-axtimlntitlon 



it 



To djPi the U.S. Supi^me Cou| has not held 
that a juvenile, who is the sijjed; of abuse 
and/or neglect hearings, has a ight under the 
sixth amendment to confroJl and cross- 
examine witnesses. The States, ly statute or by, 
court decision, may grant this right in such 

/l^earings.' In cases wherf commitment to a 
secure juvenile institution is possible, the State 
is required to provide for cross:examination 
, and confrontation of witnesses,* 



REFERENCES 

1 t.g, In re Bauni, 8 Wash, App. 337, 506 P.2d 323 
(1973); Kan, .Stat, Ann, 38-813 (1973). 

2 In re (iaull, ,S87 I' S. 1 (1967). 



A jud|e mary be diiqualifird from presiding m 
a juvenile dependency or neglect hearing. Such 
disqualification is usuaHy bfcause of |)er8onal 
bias. Prior exposui*e to the case is not a basis for 
disqualification.' 

Most Slates provide that juvenile court .judM« 
may be disqualified in accordance with tne 
rules fcV other civil cases in the jurisdiction.* 
Thus; a judge may be disqualified for financial 
interest in a case, bias against a party in the 
case, a bias for a party in the case, or blood 
relwionship to a party in the case. 

In civil cases, it is not always necessary to use 
disqualification to bring alxHit a change of 
judges. Here, the parties can a.sk for a change 
in venue, so that the hearing is move<l to 
another kxation,- - 

C:hanges in venue are allowed where prejudice 
is present in the lotal area or vyhere the case 
was originally brought fin the wtong foruny 
i.e., the wrong county. C-haiiges in venue ai^ 
sometimes permitted in juvenile cases,' but at 
least one State court has found no statutory or 
constitutional right to such a change in 
juvenife cases. ^ 

REFERENCES 

1 in re A., m Misc,2d 10.H4, .S!9 N.Y,S,2d 691 
(1971). 

2 Str Statr rx rrl li.I.AV. v. Btllmgs, S,W.2(1 
12-') (Mo. 1970); Frazicrv. Stanlry, 83 NM 719, 497 

* P 2(1 2S0 (1972); McDanifl v. McDamfl 64 Wash. 
2d 273, .39! P.2d 191 (1964), 

3 Str Sintr rx rei H.L.W. f. Billmi^s, 4.51 .S.\V,2d 
12.*) (1970); Statr v. I Mr Juvrnilr Court, 248 Ind. 
.324, 228 N.K.2d 16 (19(37). 

4 In rr Flrtchrr, 25! Md .')2(), 248 .A.2d 364 (1968). 

t' 

^i9nd9rH of proof 

As a general rule, the standard of pro()f 
recjuired in dependency or neglect cases is 
either "clear and colnincing evidence" or the 
less stria "prefx)r>flerance of the evidence" 
standard. 



.|^he-.^ighe*l staudard of prtxif required in 
United States' courts is "beyop/d a reasonable 
doubt." This is the standard in criminal 
proceedings and in all juvenile delinquency ' 
proceedings that could result in incarceration. 
The intermediate standard of proof is that of 
"clear and c6nvincing evidence," and the least 
strict standard is "preponderance of the 
evidence." ^ - , 

The beyond the reasonable doubt test requires 
that the evidence pt)ini to one conclusion; it 
leaves no i;easonable doubt about that coticki- . 
sion in order to be followed. The clear ani 
convincing* test requires that the evidence 
clearly point to one conclusion in order to be 
followed. And the preponderance test means 
that, aftef all the evidence is weighed, the 
outcome' will be in favw of the side which has 
presented the most convincing evidence. 

Some States provide that in dependency and 
neglect hearings, the standard of proof is "crear 
and convincing evidence" <the intermedi«le 
-liRidard of proof).' Other States, require only, 
tfie "preponderance" test.', which is «lso th# 
test normally applied in civil proceedings. The 
U.S. Supr<^me C:ourt has held that proof 
beyond a leasomfble doubt is requirtni in 
juvenile delinciuency heariii}^. but it left open 
ilu- stajidards to be used in other types of cases.^ 

. V ' 

STANDARDS OF PROOF 



Standard of 

proof 


OalirKiuancry 
Kaariog 
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X 




Claar and con- 
vincing (intar- 
rnadlata proof 
r«e|uirad) 




X 
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Statai) 






Pr'apondaranca 
(laait proof 
raquirad) 
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Stataa) 


. ' ■ " a 


X 



REFERENCES 



1 Svv (.a, (/mU' 4i24A-2201(() (.Supp. 197.')); 

N.M. .Star Ann. iijl^-l }-28(K) (1976 leplamiu'iu 
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-Volu!i\eh//ir/r/X»i90N.W,2d27(N,a-l97J);7« 

w H*H<irr>wn, lown, I9d S;WM III (1972)! ln r« 
S*9<iy^ WMh. 8d 756. 5U P.8d 881(19^). 

2 Sw S.a Compiled Liwi Anh426^.22<^ ! 0 (Supp. 
. 1975); Wyo. Stkt. Ann. 814. ! 15.26 (Supp. 1915); 

. Ex>ans V' Moore,. mSWMM^^^^ 

1971); /« n.K:, Slt:olo. App. m, 505 P.^dST 
(1972). , • . 

» In re Winshify, $91 U.S. 358 (1970). AUager v. 
^ District Coun, 406 F. Supp. 10 (S.D. In. 1975 
dung /n re Wimhip, held ihat the clear and 
convincing «st i» rea^uired in ait«s terminating 

grrnuil righu. S«e lUso /Vf««fr of Robert P„ 61 
. il. App. 2d 310, 132 Cal. Rpir. 5 (1976) holding 
^thai the clear and convincing test is required in 
dependency hearing. Contra* is In re 87 
Misc. 2d. 900. 386 ^ Y S. 2nd 774 (1976) uphold- 
ing the constitutionality of the prepohcierance 
test in a child abuse case, . 

At//M Of •yiM«ffc« « 

No consistent rules are followed by all tht» 
•State's for admissibility of evidetue in juvenile 
court proceedings. Rliles differ Jrorti State to 
^ttJte, but. within a particular S^te, the rul^ 
are the same for every juvenile court. 

Statutory rulcs.~A few States have statutes 
iU^t prescribe evidentiary standards. Some 
statutes provide that evidence must be com- 
petent, relevant, and material.' In California, 
evidence, in order to be admissible in a juvenile 
neglect prrxreeding, muiti Ih- "legally admis- 
sible" in civil crfsest* iTflnois distinguishes 
between delincu|tncy prdceedings'and proceed- 
ings involvinfineglect or dependency, re- 
quiring that the: rules of evidence for criminal 
cases apply to the delinquency, while depend- 
ency hearingis follow riiles of evidence for civil 
cases.' * * 

Court rules. —Most courts hold that the usual 
rules of evidence for civil proceedings (in- 
cluding the exclusion of hearsay) apply tp 
juvenile court hearini^s.* In the past^ however, 
a few courts have held ihat juvenile court 
hearings are so special in nature that the usual 

rules of Evidence do nof apply.* 

■ s - 

Social study .reports.— Courts ace in almost 
unanimous agreement that at Mean one type of 
material is not admissible in the adjudicatory 
stage of a bifurcated juvenile court proce^ing; 
the $(xial study or report intended fo^ 



^Wfji^^^ Sue!* repottt twmrily xwittim 
« Iwie imount of heamy. Appeljite courti, 
finding th«t the use of these repom by a judgi 
at the adjudicRtory stage dii^ecUy ipects tfe* 
fairrwss of the hearings have wvtjwJ jtjventle 
courts whiqh have u<ed such reports at thiii 
8iage;« - ■ ^ 

REFERENCES 

1 E.g., Stat. Ann. §15-14.28 (E)-(F) (1976 
replacen*nt volume); Wyo. Stat: Ann. |14-115. 
27(Supp. 1975). 

2 California Welfare and Institutions Code, §701 

8 III. Ann. Stat. Ch. .S7 §704-6 ,(1972). 

4 K.s;., In re Hms. 45 Wash. 2d 654. 277 P.JRI 335 

(19.54). 

5 K.g., In fffiolmes, 579 Pa. 599, 109. A.2d 523 

(1954). , . 

6 t.g,. In re «.» 1 (fal. Sd m, 83 C:al. Rptr. 671, 464 
P.2d 127 (1970). ' 

Discovery is the system of prrtrial procedures 
that enables the parties involved in a court 
pro<:eeding to "discover' the positions taken 
by the other parties and the facts which those 
parties believe support their positions. The 

methods used in discovery include interroga- 
tories (written questions to be answered by .the 

.party tq which they are submitted), physical 
examii^ations of evidence' and persons, oral 
depositions (statertients taken under oath), the 
surrendering of copies of documents, and 
requests for admission. 

No consistent rule has been developed to cover 
the use opUjcoyery in cl)ild neglect/depend- 
ency h»itfmgs!The \y|rkers should check witli 
the attorneys at the jilVenile court concerning, 
the rules fot the local jurisdiction. 

/. 

Dispotltlonat SUigt 

The dispositional stage of tfie bifurcate^ 
juvenile ct)urt proceedit>g takes place after 



adjudication. Al the dlipoaitionaT hearing, the 
juvenile court deiertnioes the steps to be taken 
in the child's best interest. . 

■ ♦ . ■ . ' 
A subsianiial number of States require, by 

sutute,.^ separate dispositional hearing.' In 

other. States, dispoihtion .immediately follows 

adjudication. This ■ a matter of local custom, 

and the worker snouW inquire about this 

procedure. * 

The U.S. Supreme Ciourt has specifically 
refrained from commenting ot) the elements 
necessary to ensure . due process at the 
dispositional stage of juvenile proceedings. 
However, the Cburt commented that the 
dis|x)si(ionyl stage of juvenile proceedings 
poses unique legal problem!*.^ 

REFERENCES 

1 K.g., (,a. (xKle Ann. §24A-220l(b)-(()r(.Supp. 
• 1975): m. Stat, Ann. di. 87 §70^-1 (1972). 

2 !n rr (iaidt. .887 V.S. 1 (1967). 

Right to count*/ 

The right to counsel at this stage of 'the 
pKKeeding is governed by the individual 
Slate's rules regarding counsel at the adjudica- 
tory stage. Where counsel is provided at the 
first stage, the right fs usually extended to the 
dispositional stage. ^ 

REFERENCE 

1 See S.D. i)6u)\y Laws Ann. §26-8-22.1 (I97r) 
Supp.); riah Code Ann, §.55-1 0-9(> {1974 replace^ 
menf voluirrtO: HI. Ann. Stat. Ch. 87 j:i70^20(l) 
(1975 Supp.);. W. Va. (xxle Ann. }:i49-5-10 (1976). 



Generally speakinjf, at th<f di^>osiiional stage 
of a juveniic proceeding, evidence may be 
considered that could not properly be admitted 
at the adjudicatory stage. The most important 
evidence of this type is the protective service 
worker's social report. 

The social report muii U accurate and 
complete; otherwise, any disposition based on 
it is open to legal challenge.' 5uch reports 
contain hearsay and information that can be 
• crucial in deciding proper remedial dispo- 
sition. - 

Must dispositional evidence be made available 
to the parties? Accordinj^ to prevailing prac- 
tice, a party in a juvenile court proceeding 
should be given access to the evidence so that 
he or she may ihielligenily"cros.s-examine it at 
trial. 2 



REFERENCE.S 

1 l»,rf Smith, 21 App. Div 2d. -737. 249 >*.Y..S.2d 
1016(1964). 

2 .See Stair i'. Lamr, 28 lUah 2d -107, 464 P.2d m 
(1970). 

Additional Reading 

Noie. "Discovery Rights in juvenile Pr(Keed- 
,ings." 7 I'nixrrsity of San Frdncisco Imii> 
Rrx'irw m (Fall 1978). 

Note, "Toward a Code of iDiscovery in Juvenile 
Delinquency .Proceedings," 50 Indiana Law 
/ournfl/ 808 (Summer 1975). 
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AT TRIAL-WltNE88CS 



Kindt of Wlti^MM 

lj\ gftierat, withessfs can br divided inio iwo 
major classes: j / 

1, Lay Witnesses. 

2, Expcri witnesses. 

Lay witnesses do not have any specialised 
knowledge or skill in a subject, whereas expert 
witnesses, because of their training or ex- 
perience, are called upon to give testimony 
about aspects of a case that lie within their 
fields of expertise, 

The same person may be a lay witness in some 
contexts and an ex{>ert in another. The l)asi< 
difference ,t>etween the two major classes of 
witnesses is whether or not they can give their 
opinions and inferences as testimony at trial. 

Persons who testify M a court hearing or trial 
are generally ^ rec^uired to have firsthand 
knovvledge of the facts about which they are 
testifying, restijncmy must be base<i on 
knowledge drawn from direct sensorvpercrp- 
irons— what the witness actually saw of h^rd. 




etc. Ordinarily a witness is prohibiteit^from 
testifying' about anything other than pe 
observations. However, due to the special 
ability of expert witnesses to aid the court, this 
rule does not apply. ^ 

Experts are called as witnesses praisely 
because, ^n their pdriicular areas of expertise, 
they can reach coiKlusions beyond the skill of 
judge or jury, fherefore, expert witnesses are 
allowed /o state their opinions aiw inferences 
in their areas of expertise while fly witnesses 
are riot. 

Addillontl Reading 

Bernstein, ' The Social Worker as a Courtroom 
Witness/* 56 Sotiit Casework 521 (Nov. 1975). 



Gair, "Selecting jmd Preparing Exped Wit- 
nesief/* ZAm.fjuy Trials 585. 

T09tlm0ny 0t hy wMrNMMt ^ 

Lay witne»se« may not testify about inferences 
^ or conclusions' they have drawn from the facts 
observed, no matter how obvious the cx^nclu- 
sions may seem to be. If it is truly an 
inescapable conclusion, the jury Will reach it: 
The theory behind this rule is that it is the 
function and sole province of the irier of fact to 
draw conc^lsions from the facts presented 
during the hearing. 

In practice, the differencx* between observed 
facts and inferences from observaticms 9f^y be 
slight, and many statements are admitted that 
arguably might be cx)nsidered lay opinions. 
For example, testimony that the parent 
delil)erately interfeiVd with the scKial worker's 
investigation can be a>nsidered an opinion. 

Testimony such as, " I he parent was unc^ 
operative * would be subject to c/bjeciion in 
many cTHirts. However, testimony describing 
'the parents un(tx)perative bc*havior may 
s^gest as strongly the vsame (onclusion 
without being subject to objection by the 
opposing side, 

Some courts |x*rmit lay witnesses to testify lo a 
conclusion such as **uncoo{>eraiiveness ' after 
having staled the facts relied upon.^ It is safest 
to describe* the facts in detail. 

( " REFERENCE 

I McCorniuk at 25, 26. 

Siibjm to some exa'ptions, the chatacier and 
reputation of a person. in a civil hearinjj arc 
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I, tkerefort, ire 
'cve/i whert the 
in the ciw, 



ebittidtrfcl Im^ tn^; 

utually not udmiuible. « HqI 
. ehamcter o( ii p^n ii an 

iuch fi^^^^ 

In « depencfency hetrlnt, if the limeti of a 
child's home U relaiW directly to the character 
of the parenii, evidence to ihow character, 
tpod or bid, U relevant and admiMiWe.* 

The /lual method of ihowing good or bad 
character in either a civil or a criminal hearing 
♦ \% teitimony about the penon'i reputation.* 
Repuution is the generally accepted view of a 
penon by hii/her own comtnunity. 

Rumor* are not admi«iible teiiimony; nor is 
perional opinion about a party/ Evidence of 
tpecific act! by a person whote character is in 
question is hot gerterally admissible for the 
purpose of showing genera! character. This is 
because an examin/ition of specific acts mfty be 
unfair or may. tend to raise irrelevant issues.* 
The modern trend, however, is to allow 
evidence of specific acts to prove character, 
when it is an Essential elemem of a claim, 
charge, or defense.* 

A witness who is called for the purpote of 
giving reputation testimony will g^erally be 
asRed to testify about the followin{j; 

1. C^haracter wiine.ss' own quajificatious. 

2. Associauon with the party. 

■ ■ dt .. 

3. Knowledge of the party's reputation. 

The witness' own qualifications are given to 
help the jury judge the reliabilKy of the 
testimony, and his or her association with the 
party is described to show that the witness is in 
a position to know the party's reputation in the 
ct>mmunity. Finally, the attorney asks quej- 

k tions to show that the witness has heard the 
reputation of the party discussed by niemberi 

^ of the community. '' 

Community ordinarily -refers to a person's 
home neighborhood. However, in st)me^State5, 
cxiworkers, relatives, old school friends, and 
> others who live in different iieighborhxxxis 
may be included. 



The biiic quitiM by which reputation 
teitimwny U eliciiw are:» ; 

Q. Do you Imiow the reputation o( ^ , i. 
in ihe cottanunity? -/v;: 

What ii thal^putaUon? 

;. ; ■ ■ % v ^ ■ v. [ 

1 Th»»i^n v.Bowi$, l\ U.S. (4 Wall) 4«S (18W). 

2 Thomt»on v. B<>wi9, nV,S, (4 Wall) 46$ (iWi 
McComiek ti MB> 

5 Wilson V. Wilson, 128 Mont 511, 4.78 P.24 219 
(1W4). Character held adminiWe as evidence in 
child custody pr6ceedin|s. 

4 Richmond v. City of Norwich, 9« Conn. 582, 1 15 
K, 11 (IWl). . 

5 Hichnxond v. City o[ Nomkh, ibid.! MiehiUon 
V. Unittd Stattfs, S55 U.S. 469 (1M8). 

6 Federal Rules of Evid*ftcf 406<b). 

7 Uniied States V, White, 225 F. Supp. 514 {D.D.C. 
196S). 

i 

An expert witness is any person who possesses 
skill or learning in a particular field that 
extreds the skill of the ordinary person. The 
<rxperi^ higher level of w>eci»Ii|ted knowledge 
or experience allows the expert to draw 
inferences or conclusions ior the judge that the 
judge could not draw alone. 

< ■ . 

As with any other evidence, the judge weighs 
the ex[>?rt'8 testimony and can disregard it, 
except where a statute requires the judge to use 
the expert's >iestimony, 't'or example, in 
California,Vex|JHr testimony that a person is 
not the father c« a certain child ts made 
conclusive by statute.' 

.. ■ - 4 . ■ 

An expert's opinion can be challenged by the 
opposing attorney;* 5' 

rite expert assists the lawyer in preparation or: 
settlement of a case before trial.' The lawyer is 
not as knowledgeable as the social worker 
^jibotn soc ial work aspects of a * case or a* 
familiar with the facts |f the case. Therefore, 
the social worker (ai>f assist the lawyer by 
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pointing out lignificant' iiiuei, identifying 
treatment profirama, bnd outlining the facts ot. 
the case, 

Vhr workrr*s utatUs^ as an '*rxpm witness** in 
ihe fidd of social services may increase the 
abiiity of the worker to persuade persons to 
reach aKi^rments without involving extended 
cotir( hearings.^ This role of the sociaKworker 
is inore common where the investigating 
wot^ker isS also the worker who is present at the 
anm hearing. ^ 



REFERENCES 

1 Mc<i<)id» 'Opinion tvidence a|^d Kxperi Witnes- 

2 Snyth xk Hobart Mfg. Co., 185 F. Supp. 75i (E.D. 

Pa.. \m}i 

,H (iaii. • Sclaiing and Preparing Kxpert Witnrs* ^ 

srs,'* 2 .Ami Jut. TrmLs .')H5. 

J Bn nsu in, ' I l^e Sixial Worker as a ^x^urtrcxnn 
Wimess. ' 5(3 Soctal Cdsnoork 52K 523 (Nov, 

Who can 6« tn axptrf wttrmM? 

Any {xrson can fie an expert if he or she 
possesses a suffjc ieutly high level of exp)ertise 
in a field vSo that the judge feels this person*s 
informed opinions will aid in arriving at the 
right decision. While some ]>eople are Well- 
rrcogivi/ed as experts in their fietd» an expert 
witness iiml not b<' world-renowned or the 
author of a textbook. I he witness may have 
gained his/her su]:>erior knowledge from 
practical exfx^rienrev formal education, or a 
combination of lK)th.^ 

I ho exfxM t nml not be the 'bc^si'* exj.>ert on the 
subject; nor is it rec]uired that the expert's 
views reflcTt only those that are well-settled in 
the field. ^ If the wiiness is cjualified but 
Ix^longs (() a controversial school of profes- 
sional ttioUght, he she may qualify to express 
professional of>ini()ns. The jtldge will deter- 
!ninr to what extent those hpinions are to be 
ielicHl uf>6n in reaching a decision. 

In addition to ex{>erts called by parties, the 
(omt itself may ap^K>int an expert witness. 
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Such B wimcfi hii to be qualified but ii not 
tiioci«ted .wkh either tide to the litigation. 
While being Appointed by the court may 
increase the cxpert*s preiiige in the jury's eyet 
(if there is a jury), the court** expert may be 
crouHexamined by both parties. % 

All experts are required to testify that, in their 
opinion, a '^reasonable degree of certainty" 
exists. The judge decides what the reasonable 
degree of ceruiint^y will be for the particular 
case. 

REFERENCES 

1 McCormHk. 'M 80. 

2 People V, IVi7/m/m: 6 N,Y, 2d 18» 159 N,E.2d 549, 
187 N.Y.S.2d 750 (1959); Cert, denied 56| U.S, 
920/ 



Subi^et mattf tor oxpori totthnony 

The expert may offer opinions in the area of 
his/her exp>ertise only. Outside <he expert's 
special ty» he/she is on the same footing as a lay 
witness. 

Subject matter so intimately bound up in a 
science,^ profession, business, or occupation 
that it is l>eyond the knowledge of the avet^age 
lay person is the province of the expert 
witness.^ If the subject is one where an expert is 
needed to investigate facts l\ut where •an 
ordinary person can reach ati independent 
conclusion once the facts are made known, the 
expert will not be allowed to draw inferences 
for the juClge,2 For example, only specially 
trained professionals can interpret X-ray films; 
they can point out abnormalities and give an 
qpinion as to what sort of force produced them. 
Whether or not the force used constitutes abuse 
is a matter for the trier of fact and not a subject 
for proper expert testimony. ; ' 

. • ' ♦ 

Expert testimony is most commonly u»ed 
when the evaluation and understanding of 
scientific facts depend on specialized training. 
Here; the expert^ opinion is required, since an 
Ordinary person c»nnot draw accurate infer- 
ences. 

4y 



Sod«l Kitncei M weit ai natuni tnd phyiicai 
iciencet are tuicepUbie to txpeitt evidence. For 
example, It tocUi Vor^^r with luffictent 
experience in the field of ptycholqgy and 
lodotogy wa« permitted to testify as art expert 
witneai about her opinions and recommenda- 
tions for disposition in a neglect case. Her 
qualification as an ^expert wal based on her 
lengthy experience in preparing court reports 
regarding investigations of family life aiid 
environment.* 

A few courts wifl adnjji' expert testimony on 
subjects of which ordinary persons have an 
understanding. The standard for admission in 
these rare cases depends on how useful the 
expert's opinion will be in clarifying the 
judge's basic undelianding.^ 

A witness may not give opinion evidence as an- 
expert if the judge believes that the suite of 
learning in the field "does not permit a 
reasonable opipion to be asserted even by. an 
expert."* For cxa^tiple, a qualified expert may 
be prevented from giving an opinion on the 
presence or absence of emotional neglect, if the 
judge believes that no one can properly define 
and identify a case of emotional neglect. 



^ REFERENCES 

1 McCormti'k at 29. 

2 Van Vix)rhis. "Expert Opinion Kvidence," 13 
N.Y.I. .F. 6.51. 655 (1968). 

3 Moss V. Mo.ss, 1S5 (ia. A|>p. 401, 218 S.K.2cl 93. 96 
(1975). 

4 Cleary and .Strong, Evidenct: Ca.sek, Matrnals, 
Problems (2d ed. 1975). Note at 471. 

5 McCormick at 51. 



A'proper foundation must be presented before 
an expert can give an opinion. The person 
offering the expert's testimony must prove to 
the satisfac^iin of the court that; 

(1^ The subject matter is an area where 
the jtidge or jury will require expert 
assistance:, and 



(2) f hjit this particular person is suffi- 
ciently qualified to provide assis- 
Mtnce.' 

The person offerinfir tbe expert's textimony is 
called "thie proponent.'' 

1. Formal introduction of aubject matter 

The subject matter abput which the expert will 
testify must have been formally introduced into 
evidence, and alt underlying facu necessary for 
the expert to draw an opinion must be in 
evidence. Theselaeu provide a background ior 
the expert's testimony. 

If the expert is someone with firsthand 
knowledge, such as the investigating case- 
w^ker, he/ahe can often testify to enough facts 
-tO^introduce thjc subject matter and to allow the 
judge to deUrmine if wi expert opinion is 
necessary. If the expert has no firsthand 
knowlctlge. the background facts are placed in 
evidence by other witnesses. 

Expert testimony tnay be excluded as specula- 
tion if, because of insufficient evidence, the 
judge or jury is uYiable to test the expert's 
credibility.^ Sometimes it may be absolutely 
necessary for the expert to testify before all the 
foundation facts are in evidence. For e^taniple, 
this may be necesi^ry in a lengthy trial whete 
witnesses live out of town and cannot l>e at Hie 
hearing at the most appropriate time. In such a 
case, the party wishing to have the exf>ert 
testify should present to the judge the 
foll{)wf»ig itiformation: (1) What the niis.sing 
facts are; (2) How they will Ih' supplied; and (8) 
Why the cxp<'rt must testify before these facts 
arei)roven. FIk should thert rajuest the 
court to allow the ex{H'rt tO testify. I'he judge 
jnay admit the exfx^rt te.itimony. .subject to a' 
stipulation that the testilnony will Ixv struck 
from the rtrord and will lun Ixv considered in 
arriving at a de<ision if the mi.ssing facts are 
not proven later. 

2, Proving the expert's qualifications 

Once the subject matter foundation is properly 
presented, the expert's Qualifications must be 
sho^yn. The expert vouches fqr him or herself 
by stating his/her credej^tials. 



rhe proponcni will question the witness so as 
to elicit the credentials as responses to general 
questions. Credentials nnay include experience; 
areas of specialty, relationship of the e^cpert^s 
specialty to the subject matter, degrees the 
expert has earned, contributions* tb profes- 
sioodl publications, and membership in pro- 
fessiqnal societies. 

The opposing /side then has the right to 
questjion the expert on hii/her qualifications 
The' opponent may stipulate as to these 
qualitications to avoid overimpressing the jury 
with a long list of honorsV A well-recogh 
figure might not be challenged. However, « 
less recognized expert should anticipate chal^ 
lenges to credentials and should be prepared to 
overcome any doubts the objector might raise 
in the judge's mind. 

The judge has wide discretion in acceptifig or 
rejecting testimony from a particular expert, 
and rejection of expert testimony or fi^ilure to 
give weight to it will rarely tx* grounds for a 
.successful app^^aL^ 

REFERENCES 

1 Smith IK Ilobart Mf^.^o.. 185 F. Su{>p. 751 (K.D. 
Pa. 19W)). f 

2 I an Voorhis. supra. a( ^if)!. (if)?. 
S Annot. \m A I R, 1067 (19i7). 

EKclHng 9Kp9rt (•Bttmony 

After the judge deterjmities that the exf^ert's 
opinions are admissible, the attorney offering 
the testimony questioris the exp<Tt. First, the 
proponent must show that the expert h 
familiar with the farts— by having Ix^en present 
in the courtr(X)m when evidence was presented, 
by firsthand knowledges or by reading perti- 
nent records and files. ^ 

Where the expert has firsthand knowledge, 
some courts retjuire the exf:>ert to state the facts 
us(h:1 in arriving at Ihe conclusidns. Some 
courts permit inference in testimotiy without 
the witness stating the underlying facts. ^ 

Where the expi^t has no firsthand knowledge 
and has made no irldefK^ndent investigation, 




questioning is m the form of hypothetical 
questions. A hypothetical question states the 
important facts in evidence and asks the expert 
to assume the truth of those facts; for instance, 
a diagnosis, prognosis for recovery% or other 
professional conclusion, In form, it looks like 
this: Assuming facts A, B, and C to be true, 
what is your expert opiriion on Y? The 
qu(?stion must rely on facts or inferences 
supported by some evidence. Many hypothetic 
cal questions are intricate statements jeveral 
pages long. Many Stat^ permit simpler forms 
of questions.'* 

Under the more liberal rules, the expert is not 
presented with a lengthy list of All facts of the 
case/Rather, the expert is questioned briefly 
about general familiarity with the facts and 
then asked for conclusions. 

h is the qpp>onent's responsibility to cross- 
examine the expert about premises and facts 
relied \4p0n and to bring out any inconsisten- 
cies, unorthodox theories, or incomplete 
considerations. The opjx>nent may ask the 
exjxut for an cxpinion based ufx)n the 
opjx>nent\s version of the facts in the ( ase. But 
whether or not the hyf:K)thetical question forrn 
is used, the cross-examining lawyer will 
question the exp<Tt alnnu his/her conclusions. 

KxjXTt testimony can Ix* coniradicitxh by the 
testimony of other extxMts who arrive at 
different a)nclusions from the same set of facts. 
I'he trier of fact then nuist decide whic h exjx^rt-^ 
is more c redible. ' 

While an exjxrt may Ix subfx)enaed to testify, 
the exp^Ti cannot he comp<'llal to give an 
exfXMi opinion.^ 

REFERENCES 

1 McCornuck M M!, ^2. 

2 Habaia XK Dnhnrr. tr> Wis. 2d ! i 172 N.W.2d 
109, 118 ( McCormick at .Slv 1L Fho Rahnta 
case notes, in rojaiing the rtxjiurnnont (liai a 
(jiKstion Ix stauxi in i||jx)theu<al lorin. ihai 
California. New jersey, Ifew York, and various 
oiUvt States, anci the Ft^df'Tnl Rules of Ex^ideuc f. 
had aheadv taken tlie saitie step. 

.1 \'(V\ I'oorhis, supra, at (if)}. (>3H. 
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;^he sb8p woVker, if qualified by experience 

fin •biij* Staifi, the rtKxjrnmendJitions of the 
iTivesdgajive i6d«t services agency are entitled 
to ppmi weight in the decitionrntking proc* 
iSpcitl workiers in Georgia can qualify as 
expert Witnesses to advise the urier of fact on 
the conclusions to be drawn from investigative 
facts* 

AVfich a social wdrke^^^ who is hot the investiga- 
tive caseworker testifies, condusions are likely 
to be based oti the files and records of another 
worker. These records^ as hearsay, may be 
inadmissible into evidence (see sections on 
•'^Hrarsay Evidence*'). If the files are inidmissi- 
ble as evidence, most courts will not piermit the 
social worker to answer questions based on 
their contents.* However, the testimony may be 
permitted if the social worker can supplement 
knowledge gained from the files with first- 
hand knowledge. For example, if the socijil 
worker interviewed or counseled the alleged 
abusive parent prior to testifying, the testi- 
mony may be allowed.^ . 

■ ■_■ 

■ ' REFERtNCES ■ ' 

1 Fulton V. Schnrider, ISO Ga. App. 274. 202 
S.t.2d 706 (1978). The court in this case affirmed 
the trial court's reliance on the SfXial -worker's 
report iti an adoption case without mentioning 

. if the w<irker qualified as at> ex{x»ri. Expt-ri status 
does hot seem crucial to tiie holding. 

2 Moss V. .\fos.s, 18.5 (ia. App, 401, 218 S:t:.2d 98 
(197.'i). 

8 McCormick at 36, 

4 McCormick at .S7.' 



Examplti Of Exptrt and Nontxp«r1 
Ttttlmony 

Example I 

NONEXPERT; A. The child, had welts <and 

bruises on his back and 
ittocks. 



B, The xhilipl hMl fxiensivf 
wedi ariti bruisei on hil 

, tOriO. ^.;: ' ' 

EXPERT: C. "ttifir* were frcjh welw Qn 

the child's b§ck that ap- 
peared to havtflbceh caused 
by a whipping with a 
thong approxirnawiy 12 
iiiches long. There werie 
alto bruises- in varies 
»uge« of. healing. Sonne 
appeared fresh, and ap* 
pre«ih\ately 80^ percent' 
were from <■ .wounds in* 
flicted as long; as IQ days 
before my eKaminatiort. 

This expert was qualified to testify because of 
knowledge of medical syVnptoms and the pa- 
thology of trauma. The expert testimony adds 
more than merely additional details; it gives 
the court an expert's opinion on the cause of 
injury, the type of instrurtient used, and ^he 
relative time the injury Was inflicted. A laV 
witness is prohibited from giving such aii 
opinion. 



NONEXPERT; 



CHARACTER 
WITNESS; 



EXPERT: 



Examplf II / ^ 

A. A lot of times, rve »een the 
mother put away a whole 
six-pack of beer and then 
go off to the store for some 
more, 

K see the mother every 
, afternoon when school 
gels out, and she's always 
drunk. 

C. The mother has a reputa- 
tion in the community for 
beiog a wino. - ' 

D. The iriother drinks quite 
heavily and seems to have 
a strong aependenc^ on 
alcohol sK< fre<]uently 
drinks to the point of un- 
cx)n8ciousness. However, 
with a proper treattnent 
program, such as AA, to 

- teach her how to control 



her drinking, \ bciicvc 
Mrs. C. would be capable 
of assuming her parental 
duties. 

llsually< a lay witness cannot give opinion 
-testimony. ^ Drunkenness// however^ is a con- 
clusion tliat any lay pj^rson can draw, under a 
widely recognized exception tp the opini6n 
rule. I wo other topic s about which a lay wit: 
ness can give an opinion are "craziness'' and 
the sfx^i of a moving vehicle. . 

. Although One's repuiation- is reariy c6m prised , 
of the opinions of others^ ii is not e>tcluded 
from evidence under either opinion of^earsay 
rules. Only a merjilxT of the neighborh(K>d or 
community of the pei^on in question may 
testify as tcr repiuaiionr I hereforc, reputation 
evidence is given by a lay witness rather than 
by an exfKTi. ^ 

A wittiess who testifies ab<>ut a party's reputa- 
tion is termed a * 'character witness. " Reputa- 
tion testimony dcx^s not include ?he character 
witness' |x^rsc>nal opiniour f>tdy community 
ojiii)ion alx)ut character is admissible. A per- 
son may not testify alxnit his her own 
reputanon. 

The expert in the last example was c}ualified in 
the areas of alcohol abuse and treatment or as a 
medical expert; Expert testimony is vaJuable 
hcTe IxTause the expt^rt can draw conclusions 
.about alcohol clependetuy and its extent and 
correctibilitv. . 
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Example III t 

A, I went out to the house 
once and saw that the 
children were dressed in 
dirty clothing. They were 
without socks or sweaters, 
although it was c^uite chilly 
outside— about 50 degrees* 
I ihink. I looked over the 
file that the regular case- 
worker put together (pre- 
viously authenticated at 
the trial) and noted that he 
had seen the children sim- 
ilar Iv underdressed on sev- 



eral occasions. Also, the 
school repbrts showed that 
the children had high ab- 
sentee rates—averaging 12 
days a nmmh durir^g (his 
past winter— and all du? 
to illness. Neither of the 
children had any serious 
illnesses— just a 4*nrtonth- 
long series of colds and 
t influenza, according to the 
^ school report. There was 
no recx>rd of their being 
taken to a doctor. From 
this and oth#r informa- 
tion, I conclude that the 
children are being ne- 
glected. ' 

B, 1 examined the X-rays of 
.this child Uikjtm by the X- 
ray technician. They 
showed tha{ , the long 
lK)ne8 of both arms were 
broken and that two of the 
bones that were broken 
this time had suffered 
prior fractures— on three 
different cKcasions each. 
In addition, there were 
hairline fractures of thret^ 
ri1t)s, incurred recent to the 
examination, and hairline 
fractures of six other ribs 
that were in various stages 
of healing. It is difficult to 
state how long ago thcjse 
injuries occurred. The re* 
cent three fractures were of 
the type caused by repeated 
Ix^ating with a blunt in- 
strument, such as a stick. 



Neither of the above statements can be offered 
by a lay witness; only an expert can give this 
kind of testimonyi Statemenf A, involving couv 
elusions based on information collected by 
others, can only be given by an expert sincT the 
firsthand observations are insufficient to jus^ 
tify the conclusion. 

Although a statement may be perfectly accept- 
able as expert testimony, it may not carry 
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much weight with ihe juctge. Swemem A it 
one that, may be diiregarded in the decision- 
makiag procesi because there are so many 
variaWes that might have accounted for the 
observations. The children, for example, 
might havifT>een properly dressed but may 
have takenVgfr their sweaters. Or the chiidrrn's 
illnesses might have been caused by poor sani- 
tation practices— not necessarily by parental 
neglect. 

Statement' B involves the interpretation of 
scientific facts; thus, only a trained, and there- 
fore expert, specialist can read an X-ray. 



SUMMARY COMPARISON OP TVPES 
OF TESTIMONY 



Lay Tcstindoriy 

Kind of testimony: -< 

• Direct observations. 

• What wiines^saw, heard, smelled, or felt. 

• Cannot give an opinion except on drunk-, 
enness, craziness, or speed of moving 
vehicle. 

• Only qualification is that witness ob- 
served something. 



Character Testimony 

Kind of testimony: 

• Reputation in the community. 

• Only qualificition is familiarity with 
how person is regarded by neighbors,^ 

• Usually not admitted into evidence unieis 
person's character ii an inue in the case. 
(The veracity of a witness is always at 
issue so that reputation for truthfulness is 
allowable.) 
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Expert Tettimohy 



Kind of testimony: 



Assists court by giving opinions in spe- 
cialized areas. 

Expert's qualifications must be proved to 
judge's satisfaction. 

Expert does not have to be famous or 
"world-renowned," does not need to have 
firsthand knowledge, and can give opin^ 
ion only in area of expertise. 

Can be contradicted or supported by 
other ej^rts. 

May be examined by use of "hypothetical 
questions." 

Opinion usually not binding on judge or 
jury. 




9Mu«ttration of Wltntim 

- • ■ ^ ^ ,. 

Ar9 wltiWMfH prif throughQiA ■ trkit7 

Generally, a witnejf> may be present through- 
out a trial; however, tHf court inay order wit- 
nesses to leave the courtroom while the trial is 
in progress. This is called an order of seque- 
stration of witnesses. 

Sequestration serves to ensure that a witness' 
testimony ^vi^ truthfully reflect the person's 
personal observ^ions and that the witness will 
not be iHtkfe)i«»;3 by the testimony of other 
witness. The jp^tinciple applies to both civil 
and crinvi^^al trinJs; 

In the majority of States. graniir)^f a party's 
motion to exclude witnesses is a inatter within 
the discretion of the trial jud{l[C. 'Plie judge in 
these jurisdictions will then cpniiaei the likeli* 
hood of perjured testimony and the policy 
favdring public trials, hi addition, the court 
may order Sequestratiorf on its own motion if 
the judge se^s a need. Inlpractice, the court 
rarely denies a motion in V crimitjal case, but 
.may deny it in a civil one^f the party request* 
ing sequestration d(x»s not show M very good 
reason. • 
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The defendiihi jufiidiclidn^^^ hai the 

right, which ^ coun cannot refuse, to 
dcmtind §equeairaiion. If the prosecution or 
opponent objects, the objector must show 
jfbod cause t(r^d for sequestra- 

Cion; it must also be shown that having aU the 
witnesses present wijl not prejudice the de- 
fondant in any way. * 

•The motion for and order of sequester mus^^be 
nruide at the appropriate time— usually either 
at the very beginning of the trial or before the 
attorneys begiu their opening statements. Even 
where sequestration is a matter of rights it can 
be denie<l if requested too late. Typically, the 
jury is not present during. any debate' on the 
qmvstion. 

Who f$ aft^cM by th9 ••quMfrtf/on ordT? 

The sequestration order applies to all persons 
who are going to be caljied to testify (iurinj? the 
trial. Sajuestration does not apply to spec- 
tators. \ 

The order to sequester does not- apply to the 
defendant in a criminal (ase or to a party in a 
civil one. The order also will not apply to the 
laA((^yer for any parly or to a criminal defen- 
dant's attorney. 

■ » _ 

The cx>urt-may also exercise its discretion to 
allow certain other individuals to remain in 
the courtrcx)m. Mcxlical experts are 7>ften 
allow^jd to remain, espcxially when they are 
not the treating physic ians. Other <»xjx*rt wit- 
nesses who are acting in ai^ advisory c apac ity 
may lyc allowed to remain in the c:ourtrcx>m 
after showing the judge gc/cxl cause for them to ' 
remain; the judge must also be convinceii that 
their presence will not prejudice the defendant. 

'^I^hus, a s(x:ial worker who is qualified to the 
court as a disinterested expert witness may l>e 

ipernutted to remain during the testimonynrn 
cither witnesses if the court orders it. 

Etfaet of • ¥lol9tlon of th9 ordar * ' 

A witness subject to a secjuestratic^n order must 
leave the courtroom and must stay out until 
callcHl k> testify. When testimony is complete, . 



th^ wiineii ihquld not remain in the court- 
room even if he or she has been excused from 
testifying furthertbecause he/she may possibly 
be called again, 



A witness, who has violated, the sequestration 
order may not be ailowe^ to testify, or the testi- 
mftny of the witne34 may be removed from the 
' record. This may be donrby the trial judge if 
the prejudice -to the opposing party is signifi- 
cant and if it results from the breach of the 
order to sequester witnesses. 

The {D^riie^ and their lawyers are responsible . 
for assuring compliance with the sequestration 
order. If a witness deliberately disobeys the 
order, he or she can be found in contempt of 
court. This'sanction also applies to any lawyer 
or pariy w^lo aided or abetted the violation. 

I he witi>ess often will be permitted to testify if 
the violirtion was wholly inadvertent, or if 
peither tf^e* party nor his/her lawyer knew or 
Vonsented to the violation. The triaj judge will 
consider the likelihood that the ^witness 
actually heard testimony or was influenced by ' 
what he/sh^ heard. 

Addirional Reatlin^ 

IVtffrnore on Evideme. Vol. 6*^81837-1888 (Sd. 
c^. 1940). ■ 

The Child Witness 

A recurring problem in child abuie or neglect 
, cases — or, for that matter, in any situation 
where a child\s testimony is sought— is that of 
the child's ability to tc^stify. The test used in 
Federal cc)ui;,ts to determine whether or not a 
child should be allowed to testify was 
articuhued by the U.S. Supreme (Jourt in the 
1895 case of Whet^iet v. United States, In that 
case, the (^ourt held that a 5H-year-old boy 
wcHild Ix* allowed to testify [\) a murder trial. ^ 
I he (lourt said: ' 

. . * [The] boy^was not by reason of his 
youth, BH a mattcf of law, absolutely dis* 



• K qutl|fied/M t w{th€M/« « * Whiit ho oine 
would/ihink of ciHing u t #iU;}Mm an 
infam only two or three years old» there ii 
no precise age which determinet the quet* 
tiph of competency/ This depends upon 
the capacity^nd Inteljllgence of the child, 
his^apprecidiion of the difference between 
truth and fiusehoodi as well as of his duty 
to tdl the former. The decision of this 
question rests primarily with the trial 
Jjudge». w ho sees the proposed witness, 
notices his manner^ his apparent posses- 
sion i^r tack of inteljigence, and may 
rtmti t6 any examination which wiUtj^d 
to disclose his capacity and intelli|||((fn^ as 
well as his understanding of the*obliga«- 
; tions of in oath* As many of these matters 
cannot be |>hptographed into the record, 
the^tl^yision ofU^^ trial iudge will not be 
disturbed oj^^vjlew, unless frofn that 
which is preserved it is clear that it was 
erroneous. . * 

Using this test, (oints have allowed lestiniony 
by children of varyinj^ aja;es to used in a wide 
variety of cases. In In re Lewis, a 4^>-year-old 
girl was allowecito give testimony concerning 
an ind<*(ent assault, the review com t Holding 
that this was not an ai)use of the trial judg(*'s 
discretion,^ In Westrv. Sinclair Refining Co., a' 
• 6-year-old was allowed to' testify as witness to 
a gasoliiie tank (Overflow that resulted in the 
death of her father wjien it exploded,^ In cases 
both civil and criminaK regarclless of the age of 
the child, the test has b^^en the san^e; namely, ' 
the capacity of the incfividual chilcfc^to testify,^ 

A child who is very voting at the time of" the 
event, giving rise to the triaKmay be allowed to 
testify later. The judge is rec^uired to determine 
the child s rapacity as a witness through cjues- 
tions tc3 the child before ruling,^ 

The chiki's capacity to testify can be broken 
into a num^x^r of elements to he examined 
before adiirtjttitig a c hild's testiiViony into evi- 
dence*. I hc^y are: 

1. The abihty to iVceive an accurate im'- 
pression of the event in c^uestion at the 
time* of it^ occurrence. 

2. The- ability to reiiiember the event 
accurately. 
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J. The ability to relate the evcntno the 
cpurt m the lime of trial.' 

A child may be compeieni to testify to occur- 
rfiWthai he or she remegibers, ever] though 
they happened at a fime when the child was too 
immature to testify.* The yoynger the chHd, 
the more difficult tt.i> for the court to deter- 
mine his/her intelligence and capaci)ty to 
-understand and relate the truth.' Even if.a child 
is initially found competent to testify, the court 
may strike the testimony and instruct the jury 
to disregard, it if, in testifying, the child shows . 
a lack of capacity. '° 
' I 

Many St^tei have a statute specifying that chil- 
dren under the age of 10 are" incompetent to 
testify if they appear unable (o receive a true 
impression of the facts or to relate them accu- 
rately. This type of statute does not apfx>ar to 
affect the comtnon laV rule that a ^hild is 
(ompetent who is found to be able to receive' 
true impressions and to accurately relate them 
at a, later time." It has been said by some 
auihgrilies that, under such statutes, a child 
under the age of 10 is pres>mied unable to 
testify, while a child ^)ver the age of 10 is pre- 
sumed able to testify.'^ But in spite of this type 
of statute, a [XTson over age 10 can bv found to 
Ix' incomfx'tent to testify if he or she lacks ihe 
capacity to perceive, remember, 'and relate 
;ic( urately or to understand the obligation 
luuier oath to tell the truth, 

REFERENCES 

1 Whrcler X'. I nitrd States, 159 T.S. 52,S (1895). - ^ 

I Wlxrrlej V. Vnxtrd States. 159 I'.S. 523 (1895) at 
521-525. 

,i In re Lewis, m A. 2d 582 (D.C. App. 1952). 

4 ir^V r. Sinrlan Refihinii (^.otnpauy. 90 F. Supp- 
.S07. {W.I): Mo; 1950). ' 

5 .See also 'I'aitano i; (ioxrrnment of (iuam, 187 
V. Supp. 75 (I). Cunuh \m)V. Doran r. Cnited ' 
State.s, 205 F2d 717 (D.C. C:ii. 19.53), Cert, denied 
M6 V.H. 828: Pocatello i\ L 'nited States, m F2d 
115 (9ih Cit. 1968); Webster v. Peyton, 291 F„S, 
1359 (t.I). Va-. 1968); I'nited Stqtes v. Spoon- 
hunter, •}76 F2d 1050 (lOtb Cu. 1973). 

6 fiupric li x\ Paul W. \'arv,a and Sons, Inc., 3 
Ohio -St. 2d 87, 20<) N.K.2d .390(19()5). The wit- 
n(*ss in this case was a^e -1 at the lime of the 



ixtutrwue und.agf IS at the time of the trial. 
Set' alw> Bradburtt v. Pe^ock, 185 C.A.2d 161, 
286 P.2d 972 (1955); error to exclude boy age SH 
at time of tire urrenc'tt' and age 5 at time of trial 
without examination into his competency. 

7 Peoplr y, Drlunry, 199 P. 896 (Cial. Auiy Sd, 
1921); Statr f. .S>«er/>erg. ISl C/3nn. M6, 41 
A.2d. 101 (19-15); Bradhurti v. Praank, 135 
C.A.2d. 161. 286 P.2d. 972 (19.55), 

8 Bradburn i>. Pracock, 135 (:,A.2d. 161 2H6 P.2d. 
972 (19.55). 

9 SMf V. Smith, 3 W«i.2d. .543, lOf P.2d. 298 
(HHO). 

10 Mwale xk l.ynrh, 1 10 Wash, 444, 449. 188 P. 517. 
fjlb (1920); -S/fl/f r'. Smith, 3 Wa.2d. .543. 101 
P,2d. 298 (1940). 

11 Prot)lr V. Cook. 136 C:.A.2d 442. 288 P. 2d. 602 
• (1955/; Propir r, Polak, 165 C.A,2d. 226, 331 

P.2d (19.58); l.ttzkuhn x: Clark, 85 Aii/. 3.55. 
3.39 P.2d 389 (1959). / 

12 Wrst r. Sinclair Hi^ftning Co,, 90 K .Supp. .307 
{DC. ,\1<). 19.50), (onstruitiK du*^ Missouri 
Samixr.' linu nian \'. Bowman. 118 Ind. App. 
1.37. 77 N.K.2d <H)0 (1948); Rurl i'. Burt, 48 Wvo. 
19. 41 P.2d .524 (1935). 

13 I.amdrn r. Si. l.oui.\ S.H. Co., 1 15 Ark,. 238, 170 
S.W. 1001 (•1914); l.fr r. Missouri P.R. Co.. 67 
Kiin. 402, 73 P. 110 (1903); Daxmport v. Ki>m 
Electru Co.. 242 Mo. Ill, 145 .S.VV. 454 (1912); 

. Prof>lev. Ih'tanrw m P. 8% (Cal, App. 1921). 

Oaih 

Pnc clcintMU the l*..S. .Supreme Cxiurt men- 
tioned in the MK/irr/rr case has given the courts 
SOUK- trouble: namely, the aliiliiy of a child Wit- 
ness to untlt^stand the obligation of aji) oatl). 
•Some of the older cases indicate that, ni order 
to a (om^K'tent witness, the child must 
Ifelieve in a scheme of divine pimishment for 
violation of the oath.' But Uic view, tfxlay is 
generally that no religious basis is needed in 
order to have a sense of obligation to tell the 
truth. The modern view rests on the V.S. 
Ckuistitution.^ 

Today, it is sufficient that the child under* 
.stand the difference between truth and false- 
hocxl, Ixdieve that he she has a duty to tell the 
truth, and Ix-lieve that he site can expect pun- 
ishment if he she testifies falsely. 

The chifti does not need to lx\able to define an 
oath or understaticf its legal or religious sjgnifi- 




ci»nc<f.^ Wherf s^he Ni^hild (km hoi iniiiaUy 
underiiand the dblig«rion t6 tell the trulh.-lie 
or she may be instructed by the judge; if the 
judge is satisfied that the instruction is under- 
stood, the child's testimony may be admiited.* 
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/>roc0dun tor <f9t9rmlnlng comp9t9nc9 

The examination of the child for competence is 
made when the child is offered as a witness. 
Cienerally, the examination is handled by the 
judge, though scmietimes a judge may allow 
counsel to participate in the questioning. The 
jictual form of the examination rests with the 
court's discretion.' 

y ' . . 

Somt^ auKnoHties believe that the examination 
should take place in the presence of the jury, 
since this would give jury nieinbers a greater 
opporturiity to observe the child and deter- 
mine the; weight they will give to the child's 
testimony. 

The actual issue of com{>etence is for the court 
to deternnne, and determining the competency 
of (he child in front of the jury may allow its 
ineml)ers to hear prejudicial testimony that 
they tnust shortly tliereafter be instructed not to 
consider if the child is found to be unable to 
testify. 

The usual and best proceilure is to examine the 
child for (om|>eten(e outside the presence of 
the jury^. - . ^ 



Once tht child ti 4(H)mnii^ to 
tettifyi the ittorncy pnMmMt^f ^^^^^^^ 
witiMU aiki the child (metu^Dn^^ to 
demonitimte to the jury aipadtia of the 

^jsL^wiU le^ to diicredit the child^ teitimony. 
Thu», the matter of competency is handled tn 
front* of the jury as it would be for an adult 
witneit. 

Eweniially, then, the judge will determine, 
without the presence of the jury, whether or 
not# the child ii qualified to testify at all If 
qualified; the attorneys will question the child 
in front of the jury who will decide how'much 
weight to give to the testimony. 

The purpose of the exjjimination by the cfouri is 
to. determine that the child had the ability to 
accurately observe the event in question at the 
time it occurred, ^the ability to iemember the 
event accurately^ the ability to relate the event 
to the court, arid that the child understands the 
obligation to tell the truth. ^ For this purpose, 
questions about the child or the child^s envi- 
ronment are allowed. 

Questions abcTui the child and about the^child^s 
home and school serve to indicate that he/she 
can, understand simple questions, Questions 
abbut p^fst ipcidents serve to indicate the 
(^Id's ability to observe, remember, and relate 
what was observed, and to indicate the child's 
gjeneral intelligence. Finally, questidns are 
asked about the* child^s understanding of the 
difference between truth and falsehood and 
about the duty to tell the truth. While ques- 
tioning will vary somewhat depending on the 
age of the child and the peculiar circumstances 
involved, typical questions are: 



Q. VvlHu 



is your name? 



Q. What are the names of your mother 
and father? 

Q. Where do you live? 

Q, How ojd are you? 

Q, What school do you to} 

Q. What is the name of your teacher? 

Q C".an you spell your name? 



^ Whin ii 1^ 

Q; P6 )tea knoy/ y^at b^Otding you are 
tn now? 

Q. Da yoa know ihe difference iwtwefn 
the truth ind « M?? 

Q. Do you unHerit^nd th«t you have lo 
tell the truth here? 

Q. Do you know th«t you m«y be piin- 
iihed if you dori'i tell the truth? 

Q. Will you tell the truth? r 
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How to Bo • Qood \witnott^PDlntort 
for tht Prottotlvt Sorvioot WoHctr 

Pr§p9Hng to tfHty 

You, as a protective services worker, may often 
appear in court, either as a lay witness or as an 
expert. You may be nervous in anticipation of 
the^experience, Sqch anxiety over a courtroom 
api^arance is iiormaL 

The material that follows is designee! ^ give 
you pointers on common c<:incerns of witnesses. 

L Dress appropriately. 

Your personal appearance is important. Be- 
cause courts tend to be conservative, you 
should dress in business rather than casual 
attire. 

2. Prepare ahead of time. 

You know in advance- whet? you will Ix* called 
to testify. Use the tiiile while you are waiting to 
refi^esh your memory and recall details about 
the events related to the case. Review these 
events in your mind; go over your notes. Don't 
expect to extensively use your notes at trial, 
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although Uiey may bt^ u^iccl, ii ncccijsary, to 
rffrt^sh your iiUMnoiy. A wiinm in >ffnfral!y 
expeclni to testify fionj memory. 

% Don't mtmorizc your tceiiimony* 

Review your ex[)e< (cd trstinvftny mentally, h is 
not a gmxl idea to prepariya script; s(x>!itane- 
ous responses are more yfx»heVal)le and less 
hkely to be shaken on cmss-examinaiion. 



How to bo nonfout ond not khow It 

1. Expect to feel anxious. 

You will }m)bably feel a sens(* of anxiety when 
you iiw ( ailed into (he (()urO(K)m fiom the co! - 
lidot. li is always a shoek tT) see (he judge, 
lawyers, and ( lienis siuinx theii ies|:)e( tive 
places — and all ol (fiem will wauh yoi^asyou 
('iuei\ 

ll is im[)ortant to reineinher (hat the judge and 
lawyers obseiAc evt^iy witness as he she ap- 
proaches tlu' witness stand. This is not unusual 
or du(* to sotnethin^ wtong with the witness. 
However, it is (^asy to la ! stared down at this 
point. Just pi t pared lor tlu oc^f'urKMue, 
making evrry effoii to lemenilKM that this is 
how judges arui'lawyt^s view v\r\) witness, 
(hat it has nothing to do with .anv particular 
( harac KM isiic s you may ha\|''! 

You should look diru tly bac k at the judge aiul 
lawyers — jUst as yoti would if you weiespc^ik- 
ing to them. I^on't avoid their glance. You will 
find this appi|)a( h relaxing, 

2. Be prepared to answer the oath. 

i 

I hv oath will ptobably Ix^ adininisieied while* 
you are sitting in die witness stand. Some juris- 
dictions, liowevei, administer the oath while 
the witness stancis brforc th<^ judge s bcMuh. 

Since youi miiul is apt to tare ahead to the 
tesiimoriy, you ma> Ix' startled uimeceswily 
by the bailiff's appearance to swear you tcnell 
the u uih. Reinemlx'r to look for the bailiff and 
watch his her signals so you know where (o 
?stand or sit while ^ihe oath is administered 



Get ready in«wcr the first queition. 

You will feci a special kind of nervouiness 
when you take the witness stand. At this }X)int» 
the most commbn symptoms oL nervousness 
are: (1) |>erctptual problems in the rauriroom 
(esfKTially of sight), (2) lowering of the voice, 
(JJ) slumping in the witness chair, (4) Sj^aking 
rapidly » (5) speaking in a monotone, and (6) in- 
ability to re<x)gi»yj^iyone in the Vx>urtr(x)m. 

Although you may really know the lawyer and 
c lieni, you may not re<ogni/e thern. I'o over- 
come these possible symptoms, take the follow- 
ing steps: 

# Sit with your back sirJight, taking care 
not to allow your shouldVrs*to slump of 
your Ixxly to slide down in the chair. If 
you lx\gin the slumping and sliding 
prcKC'Ss, the natural desire you have to get 
out of the spotlight will keep you 
slumping and sliding. Stan out straight 
anclyou have a beuer chance of staying^ 
thatrway. A curled up witness may not\ 
make as gocxl an impression c)n the judge 
as an ^^ect witJiess. 



t Look aroujui the r(K)m U) orient ^)urse!f. 
Look at each of the walls you can see in 
your line of vision without turning 
around. L(x)k at each wall separately. 



/ 



If you are really nervous, the courtroom niay 
seem huge and cavernous. You may experience 
tui\ne) vision where you see only tlie lawyer 
alK)ut to cjuestion you or voui unliappy 
client — just as if they were at the end of a 
tuimel. 

]() avoid the nervous overemphasis of the 
scene, you need to rc^orient youi*!;elf to the en- 
tile room and to the people in it. rherefore, 
any technicjuc^ that seivcvs -to reaccjuaint yOu 
with ihv room atid the people i^ helpful. A 
simple tec hnicjue is to look at the wail to your 
lelt, to the bac k of the courtioom, and to yom 
ri^ht. Look at each person separately in the 
room. 
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4. Spttk • Uule loitckr iirid tiower thtn you 
ttttl ii ntcctiary. * 

Eyjpryone |owcn the voice and tpeedi up the 
'mtedf talking vKen ott the witne«» »t«nd. But 
what you thould itfive for ii to ipeak some- 
what louder andtipwer than you may think is 
necessary under the circumstances. 

Concentrate on making each word hear^l. Bui 
avoid long pauses between your ^words, 
phrases, or sentences. Moderation is the key* . 
' word in your effort to ov<;rcome nervousness. 

. 

How to $n9wr guMffont 

1. Re sincert and digniCied^but warm. 

Triah are thappropriatc settings in ^^i^h to 
inject humor or comic relief, The image you 
want to project is om of sincerity and digtu- 
^ied warmth, 

This case--as are all cases— is a serious matter. 
But it is alsq a human one in which you have a 
genuine a3ncern for the people involved. 

Your projection of a humane attitude may 
assist the judge in evaluating your credibility 
-4n-^4|[;^Hji\y;!^ ^niiet. Ji x^ncy rne<] iH>P^^^^^ce 
on the stand UJyimlly ma^c^ a t)etter impression 
than does a fro/en or calculating one.. 

2. SptAV clearly and distinctly. 

The judge, attorneys, and jury (if it's a jury 
trial) have to hear your res{X)nse; also the court 
reporter if a record is beiiig made of the hear- 
ing. So spe^k clearly aiid distinctly— in a voice 
that is probabfy louder than the one you use in 
ordinary conversation. ' ' ^ 

\ou must give a spoken answerj noddingXor 
shaking your head, gesturingr^gasping, ami 
other nonverbal comihunications will not t>e 
accepted as answers. 

3. Use appropriate language. 

Use ordinary English words with which you 
are comfortable. Slang, jargon, and words with 
unfamiliar meanings should \yv avoided. If you 



uac tcchnioii terminology, explain iu meaning 
to the judge/ 

Often, you can check beforehand with t^e 
attorney who is calling yo« at a witness to 
idiehiify some of the technical phfaset that need 
to be explained. 

4. Answer the quettion that wlui uked. 

You must listen to each question so you know 
< what information it appropriate. For example: 

Q. Where d6 you reside? 

That means: Where do you live now— address 
or city; it doe^ not mean every place y6u have 
lived since elementary school. 

Q. You stated! that you are a Hcepfied 
social worker, Where did yojif take 
your training? . 

That means formal schooling in social work-- 
not the elementary and high schools you at- 
tended or the degrees you received that do not 
relate to your professional skills. 

Q, What did you knd Mary Jones talk 
about during your first interview? 

Give the time, date, and place of the conversa- 
tion; then tell the substance of the conversation 
or topics discussed. 

Ordinarily you will not have to mention dis- 
cussing such things as the weather or bus 
schedules or other items'that have no bearing 
on the professional coruact. You might sum- 
marixe these kinds of conversations by saying 
you "chatted briefly" or **discus.sed other 
matters'* so the examiner can explore thetn if 
he ^sKe feels they may be relevant. 

Be alert to the kind of response desired. Direct 
examination ' usually calls for narrative re- 
sponses, whereas cross-examination normally 
asks for a VYes" oi^^ 'No'' or other very short 
ati'swer. 

A coViinon error of the witness is double- 
thinking or overthinking the question. To 
help avoid this, pause l>efore answering a ques- 

51 

(>'v 



ttoa, «nd try to keep your br*iin from overen- 
tcnding the queitioner i meaning, 

Avoid off-hand responses; likewise^ too tech- 
nical ones in attempting to draw meaning 
from thf question. 

The English language does not change because 
it is spoken in a courtroom. For example, if the 
questioner asks: Were you at the home of Mrs, 
Smith on August 29, 1976? this does not mean: 
Were you in the home; did you remain in the 
home any significant length of time. It simply 
asks if you wcrea< that house~inside> outside, 
or on the street in front of the house at any lime 
that day. * 



5. Let the attorney develop your testimony, 

I his applies to both direct and cross-examina- 
tion. For example: 

Q, Do you remember an interview with 
Mary Jones on Monday, April 15, at 
10:15 a.m.? 

The fx^st resiK)nse is "Yes" or "No." 

In the iiext quesuon, the examining attorney 
may ask you to narrate the substance or cir- 
cumstances of the interview. Fhe purpose of 
the first question may l>e to prepare a founda- 
tion before introducing the significant part of 
your testimony. Fhis is the trial attorney's job; 
don't jump ahead, . 

- . \ 

6. If you don't know the answer to a question, 
sty soi Don't guess* 

If you cannot remember, it is better to say so 
than to speculate. You may remember the 
answer later during your testimony; if so, the 
attorney questioning y6u may reask the ques^ 
tion. Do not rely, however, on the use of 'i 
don't remember" or "I don't know" to avoid 
answering difficult or indelicate questions. If 
you are the eyewitness of chiHl abuser you will 
not be an effective witness if ybu cannot 
remember details. 



, 7v Don't mftke your teiUmany conform to 
other teitimony you have hetrd. 

You are callH to testify rejii^arding what you ob* 
served or what your opinion is, Differenreyc- 
Witnesses can have different impressions of the 
same event. You are not expected to agree with 
or parrot someone else's testimony; the other 
person may be wrongs You can disci4«i discrep* 
ancies with your attorney, but this is done 
outside the courtroom. 

You ma)^ be under a secjuestration order to 
avoid itifluence to change your story. Obey.the 
order and do not discuss the case with other 
witnesses. (See chapter on '\Sequestering of 
Witnesses.' ) * ' _ 

8. When answering questions* look a( the 
person asking the questions or at the trier of 
fact. 

You are testifying in order to impart informa- 
tion to the trier of fact who will use it to deter- 
mine the*outcome. If you always look over at 
your lawyer before answering another attor- 
ney's question, it will look as if you are waiting 
to he coached. 

You are an impartial witness; you are not sup- 
posed to "win" the case for either side. 

9: Tell the truth, 

^ Pure and sin^ple. Let the chips fall where they 
may. Do ^t attempt to color ^your answers to 
fit the online of the case you believe is most 
fair or jufll 

It iiwtatural io feel like an 4dvocate for a cer- 
tain outcome; but you are a better witness if 
you are an impartial one, 

A slight shift in emphasis on cross-examina* 
tion in an attempt to advocate a certain out- 
come #an backfire, giving opposing counsel a 
basis to argue that you are biased- I his may 
put a dent in your credibility. 

The lawyer is there to argue the case; you are 
there to impartially report facts to the judge. If 
truthful answer seems to hurt ^he lawyer who 
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PVi to testify, this shoy Ici jiQt be your 
u ire inerc to tell the facts. 



Hdir to mtrvhm o/OMHurwmfrwtfDf) 

\CroM-fxiiminaiion is a necetsary part of the 
lUdicia) proceu; it is also an inherent part of 
the American system of justice which is adver- 
lartal In this system, each side is obligated to 
attempt to throw a different light on the testi** 
mony of a witness, ^ 

All lawyers in the America^ system are 
required to cross^^examine witnesses. Such 
cross-examination's not used ag^ainst you per* 
sonally; it is practical on all witnesses and the 
more important ilie witness^.the more vigorous 
* the cross-examination. 

Here a^e a few points on cross-examination. 
1. Tell the truth. 

As noted above (under "How to Answer 
Questions**), don^i sF>eculate when you can't 
remember. Stick to what you actually do recall. 

The cross-examiner may attempt to suggest 
details to you that you do not remember and 
that you did not state on direct examination. 
Do not follow the cross-examiner's leading 
question into an ans\yer. For example, the 
cross-rxa miner may present a question in such 
a way that it seems imminently logical. 
However, if that is not what you remember, do 
not agree with the cross-examiner. Your 
suggestibility may cause you to change your 
answers without realizing it. 

For example: 

Q. You saw blood flowing from the 
arm of Jane Smith after she Was hit 
by the hammer, didn*t you? 

. The witness thinks, ''Well, I saw 
Jane hit with the hammer. I don't 
remember the blood . . . but there 
must have been some. I'll say 
yes.'' 

A. Yes 



The witness in ihis_e>!^gmple m^^ 
btsen too fir awtiy to see the bloodi aVid that Is 
why the wimeti idid not remember ieeiu( any. 
This distance perception problem wUl be 
argued. by thf^frouttxaminer as impeachi<>g 
tht>vitneM' belitvabiiity. Or it may be that the 
skin was not broken because the force was not 
great enough. In this calse^ the witnets will be 
imp^hed b^use a doctor will testify to the 
fact of no blood loss. 



2. Be very caieful about what you say and how 
you say it 

Even « friendly cross*examiner looks for 
inconsister)^ l^y which lo trip you whenever; 
possible. Remember; ^ 

• Listen to the question. 

• Make sure you urf^ersland what is being 
, asked. 

t Don't volunteer information that is not 
asked for. (VoKlnteering provides the 
cross-examiner with additional oppor* 
tunities to try to confuse you,) . 

• Don't explain why you know something 
unless you are a*l^ed^^ 

• The attorney offering yobr testimony has 
a chance to ask additional questions after 
cross-examination to clear uo any prob- 
lems. . ^ ^ 

3 Listen carefully to the question; don't 
answer it unless you are sure you understand it. 

If you don't understand the question, ask the 
questioner to rephrase 'it, or say you don't 
understand what information is being asked 
for. This situation can easily arise on cross- 
examination since leading questions (that is, 
questions suggesting the answer) are per- 
mitted. (Leading questions are prohibited on 
direct examination of the witness*) 

4. If a question has two parts requiring 
different answers, answer it in two parts* 

Many times, cross-examiners ask compound 
questions. Do not^answer a partially untrue 
-question with a yes. j, 
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Vihtn reipondinf 10 * compoimd question, 
divi<k the queitioh into p«ni and then intWer 
it. For example: >^ 

Q. I* it not true thtt you drove to the 
Smithi' home on August 16, 1976, 
itormed iniide, and irtifnediiiiely^ 
picked up their child, Miry Smith? 

A. There ire three parts to that ques- 
tion, and each part has a different 
aniifrer. I did go to the Smith home, 
bw<rl spoke with Mrs. Smith on the 
porch for 15 minutes. Then we 
spoke in her livingroom for another 
15 minutes. After that, she allowed 
me to take custody of Mary. 

Do not beJWi your answer with "Yes," because 
the aitorney\nay cut you short and not allow 
"Vou to (OmplW your response, thus giving an 
erroneous im»re»sion of your actions. 

5. Keep call 

Do not lose your temper at questions you 
consider impertinent or offensive. Exercise 
absolute self-c<>tnrol. If you mainiai/n your 
composure, you will be less Ifkely to become 
confused and be inconsistent, \\so, outbursts 
of anger or temfx-r do not enhanC* the witness' 
credibility. 

If the questioning if improper, your attorney 
will object. Pause long enough before answer- 
ing to allow [\^e obje<tion to be made. But 
don't pause so long that you appear hesitajK or 
unsure. 

Some questions are simply n^sty. These should 
be handled \>'ith tact and truth. Here is an 
example. 

Q: Have you slopped beating your 
• own chiidren, Mr, Jones? 

■ J A. Well, I never have beaten my chil- 
, dren. There is nothing to slop 

because I have never begun to beat 
them in the first place. 

6. A gswer positively rather than doubtfully. 

Qualifiers such as: 



"I ihink. ,,;' 

'•To the best of m)^^ recollection. . 

'I guewi.. . "• ' 

weakeh the impact of . "your 'testimony. Be 
forthright if you krtbw the answerr If you don't 
know the answer, say sc^ 
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7. Tettify diftancet b)^.|>oihting out objects 
in the courtroom^ 

Most people have difficulty in cstimaii«|ig 
disujnce in feet or' yard*, if you are not good at 
estimating disunce, refer to an object in the 
courtroom to clarify distance in your testi- 
mony. For example: 

Q, How far frorjp t|ie house y^as Mr. 
Smith standiiijig? 

A. I can't say how many feet, bpt it 
^ was from)here where I'm sitting to 
where 1^. Jo^es is sitting now. 

The nurT|bfr of feet or yards will then be 
measured, ' ^ 

8. Don't get caught in the **yes ot no'' 
problem. 

If on cross-examination the opposing attorney 
asjcs a question and ends it with ''Answer yes or 
no,\' don't feel obliged tp do so if you feel that 
such an answer would be misleading. Begin 
your answer with "Well that needs explain- , 
ing/' The attorney may object and the court 
may even require you to give a yes or no 
answer^ but the jury will understand your 
position and look forward ti^your explanation 
when your attorney clarifies the situation on 
redirect examination. . 



9. Admit your beliefs or jymp»thy#Sbnestly. 




Often, a witness ije asked a question 
regarding sympathy for o|ie side or the other in 
the case. It wouid' be absurd to deny an bbvi6us 
sympathy, and honest admission of favoritism 
will not discredit a witness. This is very 
different from coloring answers because of 
favoritism. 
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When nn iiuorney «hows-ih«t a witnns will 
chMitge testimony beatute of feelings about a 
caie, the auorney is showing that the feelin(<$ 
of the witness are affecting his/her testimony. 
This is bias which can damage credibility. 

♦ 

Merely stating obvious or natural feelinf^s Will 
not dijicredit you, d% it has not been 
dejponstrnifd thai your natural ferlings havr 
affe<'tcd your testimony. For example: 

Do you have a fetHhkig as to how you 
would like this rasa to come out? 

A. Yes, Tm afraid I da 

Q. You would Jike the State to get 
custcxly of little Mary and remove 
her from her mother, wouldn't you? 

A. Ye$,i^ I fee! that way. But I have 
> answered all of your questions as 
< honestly as I fK>ssibly roii^d. 1 have 
told t*^ truth. 



10. If you are testifying as an expert, be 
prepared to reconcile or distinguish your 
opinion frooKopposing schools of thought. 

If you have to research, your professional 
opponent s arguments, do so ahead of time/ 
I he attorney calling an exp<^rt exf)ects the 
expert to assist in the prefXiratioii of the 
technical part of the case. ^ 



) 1. DqhU cloM yourself off from tuppiying 
additional details. 

Avoid ending your testimony with finality, 
such a*. ''And ihat s all th^re is/' Later, if you 
remember lomet hi ng that ought to be added, 
you may find yourself offering excuses for your 
earlier lapse. It is better to offer |||^commeni. 

12. Don*t be ruihed. 

Crms-examination is typicylly fast*}>aced so 
that the lying witness has no time to calculate 
an answer. But the sincere witness jnay need 
time to make a careful and complet-e answer. 

If the examiner ir>terrup(s your answer with a 
new question, it is generally better to complete 
the response you began before going on to 
something new. 

As noted above, if questioning is improper, 
your attorney will object, and a slight pause 
from you will give your attorney oppc^riunity 
to object. If an objection is made, stop» even in 
midword. 

Don't get caught by a trick question. 

If you are asked, *'Are you being paid to 
testify? ' remember that it is acce^plabie for 
experts, to be paid and that,:,i<i most 
jurisdictions, lay witnesses receive statutory per 
diem and/or mileage allowances for the 
inconvenience. 



VV'hen you're the experty it means you nursi 
polish tip your exfx^rtise. 1 his may entail 
•reviewing textb<:x)ks and training manuals, 
reading about new develo{)ments in your field 
with which you are unfamiliar, taking 
advantage of a conveniently timed workshop 
or internal training session,, and conferring 
with colleagues. 

. " * ■ * 
Generallyr do whatever is necessary to brush up 

your professional knowledge and skills so that 
when you are asked for your opinion, you c an 
answer with authority and confidence^ know- 
ing that you are current and know^leilgeable in 
your area of special competence. 



If you are being p^id to testify, say so aiUl 
explain. For example: ''I am l>eiTig paid a ftr of 
twenty dollars. ' 

If the expert is IxMng paid his her normal 
, consultation rate, the expert should state this. 
Of course, if the answer is no, say "No/' 

j 

l o the question, "VVhfi told you tc^ say that? ' 
you should state that you were told to lell (lie 
truth. ^ 

You may asked, "Have you discuss(^ this 
case with anyone?** And since you ^naturally 
ha\e discussed the case wkh the attorney for 
your side, say so. Also, name your sup(*! visor 



ERIC 



55 



a 4 



and inyone ^!se with whom you have discuued 
the case, ^ 

How to OMpMn pto fMwMf of your 
IntmtigoBoti 

1 . Check with the attorney for your licle before 
you tauKy. 

The attorney offering your testimony should 
go over with you the information he/she 
wishes to elicit on direct examination and the 
information you have to offer. You should 
inform the attorney of any problems you see 
ih the case or in the agency investigation. 
Adverse information and weaknesses should be 
disclosed beforehand; the witness stand is no 
place' to spring a surprise. 

2. Organ! te your material and your thoughts. 

Your testimony will probably fall into one 
or rnore of the categories listed below. Your 
preparation should be different for rach of 
your three functions: 

(a) Personal observations — Prepare to 
testify from memory with little, if any, 
reference to youi' notes. If the investiga- 
tion covered a long period of time prior 
to the hearing, you can prepare a sepa- 
rate sheet; for example, a list of the 
chronology of events. This short sum- 
mary can be used to jog your memory on 
the stand, plujs help keep your thoughts 
and recollections organized. 

Opposing counsel and the judge will 
probably look at your list, but it will not 
usually be intfoduced as evidence in the 
case unless differs from your oral 
testimony. As noted earlier, memorize 
the facts, but avoid sounding as though 
you were giving a recitation. 

(b) Expert conclusions — As an expert, 
you should be prepared to explain: 

(1) Your professional qualifications; 
e.g., your educational degrees, 
length and extent of experience,, 
special training, membership in 
professional associations. 



' (2) The proteuionai theories and ap* 
proaches you used in forming your 
opinion, ' 

{S)_Th^ common theories and ap- 
proaches you rejectedi 

(4) Your investigiitive method and 
how it is similar to» or different 
from, that of other caseWorkerSi 

(5) What opinions you formed and 
why. This will be the major 
portion of your testimony as an 
expert, ' / 

(c) Reading inves Ugate reporu «^ Por- 
tions' on ^our case file may hwift 
qualified to be admitted in to evidence as 
regularly-kept business Records (see 
seaion on ''Regularly-Kept Business 
Records/' beginning p. 67). If so, you 
may be asked to read aloud your notes as 
well as other caseworkers' not<fs to the 
judge. 

Prepare by being thoroughly familiar 
with the contems and organization of 
the file. Make sure you can read any 
handwritten ^rts, and doublecheck the 
contents to see if any correspondence or 
notes have been omitted.^. 

You should be able to.explain briefly the 
method for production, transcription, 
and processing of a case file in your 
office, < 

S, Choose a simple and logical stmcture* 

Chronological order is probably the most com- 
mon structure for organizing your material. 
You will want an organisational format that 
is natural for you and clear to everyone else. 
The simpler, the better. 

4. At the trial, speak carefully and loud 
enough to be heard* 

You may want ^o reveiw the section on ''How 
to Answer Questions,'* particularly points 1, 
2, and 3, 

Let the attorney control the development of 
your testimony. 
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6w Stop^ uilkiog whtn thtrt U «n ob|«cUoh. 

Mainuin your Jfempoiure. when there is an 
objection from the attorney, but do not finish 
your sentence. The judge will rule to sustain 
.7 . or overrule the obje<5ti^. If it is overruled, 
you can go on; but» usually, either the judge 
Or the examining aiiorney will instruct you to 
continue. Above all, don!t worry too much 
about what rriay have been o^ectionable. 



Additional Reading 

' Heffron. Floyd N., The Offtcn m the Court- 
room. (Oxford: Blackwell Stieniific Publica- 
tions. 1955.) Chapter V, "The Officer's Testi- 
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Mtdicai Rtcordt 

Prtvlfg0 and tidmfnlblllty 

During an abuse or neglect itivcstigation, ihe 
Caseworker may discover medical information 
that will aid in the identification and resolu- 
tion of the family's problems. Such informa- 
tion includes a family medical history, a school 
cloctor's report, hospital admitting records, 
re{K)rt of a psychologist or psychiati ist s 
consultation, X-ray charts, or the results of 
diagnostic tc*>ts performed by a hospital or 
doctor, ^ r 

Some of this inlormation will not be available 
to the investigator foi use at the frial Ix'cause ol 
the widespread recognition Of a ptuient's 
privilege to keep information he or she has- 
FurnishcKl to a doctor for diagnosis 01 treatment 
from being disc losed ;it trial. In hut, tliedoc;o'r 
may""not discuss with anyone the substance of 
tfie plofes'sicmai relationship, 

The jnedical professic)n itself has a profes- 
sional ethic prohibiting idle (()nverj?ation 
al)out patients. But in addition to this 
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mony," contains nurnerous hints to help any 
witness relax and be flTective on the stand. 

Novok, Danile A., "Presenting a Plaintiff's 
Case." 5 Am. Jur. Trials 611 {1^966). Seeespe- 
cialiy "PrepwratiOn of Witnesses" (Sections 1- 
9) and "Typ« of Witnesses" (Sections 10-19). 

Redfield! Roy A., Cross-Examination and the 
V\(Mn9ss. (Mundelein, III.: Callaghan, 19^3.) 
See especially Chapter IS, "A Word for th? 
Witness." 

Tierney, Kevin, How To Be A W%tn4$s. Dobbs 
Ferry, N.Y,; Oceana Publications, 1971. 



EVIDENCE 



profes^ional e^thic is the legal restriclion under 
w hich it i^ a crime U\x a doctor to disclose any 
cotifideiuial information about his/her patient 
without the patient's permission. 

Medical practitioners felt they crould not 
reliably and successfully treat a patient who, 
lx>cause of fear of ex|K)sure, might not reveal 
important medical information, > Thus, the 
privilege exists to satisfy a, public polic:y 
favoring full a"d free disdosiire by a pau«'«i» 10 
a doctor. 

Some States also provide a similar privilege f(Sr 
patients of muses, psychologists, psychiatrists, 
and other professionals who have a relation- 
ship comparable to that between medical 
doctor and patient. ()ther States do not 
recognize any privilege at all. 

Where a privilege exists at law. the profes- 
sional is !io! permitted to lesiify without the 
patient s permission. even uncler suhfKH'ua in 
comt. 

In the large majority ol the Slates, childabuse 

and negiec t reporting laws eflc'c lively eliminate * 

the doc tor patient privilege" with respec t to 
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communications and information obtained by 
M doctor in exwrnining an abused or neglected 
child. Thuj, information from the treating 
physician or the hospital records relating to an 
4tbused or nfgliected child will not be privileged 
in any subsequent litigation on the issue. This 
means the doctor may testify, and relevant 
medical inforrriation may be used in a 
preliminary hearing, adjudication hearing, 
termination, or custody trial, or in a criminal 
abuse prosecution. ^ 

Reporting s(atu<^s, however^ normally do not 
eliminate the privilege far medical informa- 
ticftv concerning the parent or abuser in an 
abuse case; they only eliminate the privilege as 
it applies to the child-victim of abuse. The 
privilege thus belongs to the patient — whether 
the patient knows it or not — and the doctor or 
psychologist may not waive it; only the patient 
can do this. 

Cienerally speaking, therefore, lYiedical infor- 
mation obtained by a n)edical practitioner 
about the parent in the course of a professional 
relanonship with that parent will not \ye usable 
at trial unless the parent consents to its use^or 
waives the right to the privilege. 

Coment can be obtained direitly by an 
auihoriziition or written permission. In sonu* 
States, indirect (onsent is auK)!natually ob- 
tained if the patient puts his/her inedical 
condition at issue in the litigation. Waiver 
may \yv expressed^ or it n)ay Ix^ implied from 
the circumstances. For instance, if the parent is 
informed ir) advance that his her doctor will Ix^ 
testifying at a jurisdictional neglect hearing, 
and then the parent is present at the trial but 
does not assert his her privilege, the privilege 
will Ix^ (t)nsidered waived in some .States. 

The actual information that is privileged is all 
information related to the diagnosis, treat- 
ment, and prognosis of \he patient. Informa- 
tion such as the fact that a particular patient 
consulted with the doctor or the ilate of 
professional consultation is not prismeged. A 
doctor may not be prohibited* from testifying, 
for instance, to- the fact that he/she saw the 
parent on a certain number of \)ccasions.^ 
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2 Note, "Privlleted Ck>mmuniaitioni~Ahirogi« 
tion of the Phyticitn^^Patient Privilege to Protea 
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Wh§n m9df09l InfortmHon /• tdm'tt/Mt 

Often a State or private agency arranges a 
medical examination, either atja hospital or 
by. a private physician, in order to confirm 
suspected child abuse or neglect/ The most 
common use of medical examination records is 
to document the condition of the child.* 

Much of the information in hospital or 
medical records is, of course, pure hearsay. 
Ordinarily, such secondhand information is 
not admissible at trial. 

However, because of the general reliability of 
records prepared for business purposes not 
intended for potential litigation, there are three 
exceptions to the hearsay rule under* which 
hospital records normally qualify as admis- 
sible evidence, I hese are (1) the "regularly- 
kept business records'' exception, (2) the Busi- 
ness Records Act exception, and (B) the * 'official 
statements** exception. All States* have one of 
these exceptions available. 



1. Regulariy^Kept Business Records 

The regularly-kept business records excep- 
tion developed out of the "shopbcx)k rule'' 
of the common law which allowed business 
records that were regularly and currently 
maintained within the course ol the busi- 
ness to be used as evidence. The elements of 
the regularly-kept busfness records ex<>eption 
are: ^ 

• The entries must be original records 
made in the routine of the business. 
A hospital normally qualifies as a 
business for this exception. 



• Ttie eAtriai ittuit htvt bom bii^ 
the dhrionil icnovtedge ol the re- 
corddr or ol i»6me«ne who, hiiving i 
duty/to <te ^» rep^M"^*** informa- 
tion/ to the recorder bated on the ^ 
reMTter*! peKional knowled^. 

• TWe entries nVM»t have been made at 
or? near the time of the transaction 
recorded. It mutt be the practice of 
ihp hospital tp make this kind of 
ref:ord accurately, promptly, and 
r(|utinely.^ / 

i. Butijiesa Re<^rdt Sutute 

\ / 

The seijMjd'exception to the hearsay rule and 
the one under which records are most 
commonly admitted is the Business Records 
Act. This is the State statute version of the 
regularly-kept business records exception. 

The Business Records Act, which has been 
'enacted;in various forms in nearly every State, 
enumerates the requirements that must be met 
before the records can be admitted into 
evidence: 
■ ■ \ . ■ ■ 

• The entries must have been made in 
the routine -of a business. 

• They must have been based on the 
personal knowledge of the recorder 
or of the person providing ibe infor- 
mation to the recorder. 

• They must have been recorded 
promptly at the time of the trans- 
action. ..; 

The custodian of the records, usually a hospital 
administrator, can testify that these statutory 
requirements are met. In the case of hospital 
bills, direct testimony may not be required* 
since it is common knowledge that hospitals 
routinely submit bills for service. Mf t|ie hos- 
pital records or the medical records^ jwi thin 
the requirenxents of -the staWiejr then the 
recmds can be admitted as evidence at trial.* 



8 OIHckl Statements 

The third exception to the hearsay rule is- the 
official statements^ception. Written state- 



menu of plibiic dfficiijt ipio have t duty to 
nuke luch iuttementi, if made with firtthind 
knowledge of the facu, are udmitiible into 
evidence at trial deipite the hearsay nature^ 
the records ' Thus, if a director of a Situr 
hotpittl ii a public official with the duty to 
record child ftbute or neglect reportt, then 
records of tuch reporu can be admitted into 
evidence under the official tmtementt excep- 
tion. The official duty to record can be l?a»ed 
either upon a statute or a professional duty. ^ 

Hospiul nK»rds, in order to be admitted into 
evidence, mii$t have been made at or near the 
time of the patient visit or examination. 
Information added to the files laier will not be 
admissioUibccausc it is presunjed that trutt- 
worthiness^3^ifcreases th^ farther away an entry 
is made from the original time *of the 
examination. 

WKere part of a hospital record is admissible 
and part iyrrot, the part tliat is inadmissible 
can be omitted by deleting it, so that only the 
part that is "good" evidence will be considered 
at trial. For example, if a hospital official adds 
personal conclusions abou^^^ii^investigation at 
a later time, these conclusions must be omitted 
when the records arc admitted into evidence.' 
Omission can be accomplished by blockifigout 
a 'sentence, paragraph, or page. 
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Under the ihreei^xceptions to the Hearsay rule, 
only medical informatipii relating {g diagnosis 
or treatment will be admitted,^ Any informii-* 
lion apart from a (diagnosis of the condition of 
the child may be excluded. » 

* 

In order to admissible into evidence, entries 
must b^ "germane to the diagnosis and 
treatment** of the diild^ While conclusions 
about who caused the injury, for example, go 
bt^yond the mere reporting of observed mt^i^faT 
facts and may therefore be excluded froip 
testimony and from written reports submitted 
as evidence, general statements as to causation 
ar<:*^sually admissible; e.g., "I was in an auto 
accident." 

Ift a child abu!>|jf>case, it is likely thal^no^t of 
the treating practitioner's notes afK)Ut the child'.s 
injuries will be admissible— especially in the 
cajie of a child too young to talk—since they are 
necessary and relevant to ascertain the nature 
and extent of the injuries. Notations such as 
the apparent nicfital state of the parent who 
brought the child to the hospital <'nr riot 
admissible Ixxause the parent's mental state is 
pot necessarilv relevant to tf)e treatmetu of the 
child. • ' 

Similarly, a notation in the record that the 
treating physician checked with the Iwal child 
welfare services department and discoveral that 
a previous rejK^rt of chiUl abuse hacl bt^n made 
may not \x' aclmitted into evidence under this 
rule, unless tKe.pr()jx)nent can inake a stmng 
showing that the question of prior abuse 
of the child is relwant to thp? treatment of the 
child foj^'this particular injufyv'^ 

^ ■ { . • .. 

Statements by a parent about his her own 
conduct, such as thai he or she beat the child— 
if .inade to a physi(ian and included in the , 
medical file— may be admissible to prove cause 
of Injurv despite the obvious hearsay charactjtT 
of such statements. Aliiu)ugh technically not 
medical informatipii arui theiefore not admis- 
sible under the re^gularly-kcfM business records 
exception, such statetnents may fail under 
other hearsay exc:eptions (see section on 
*'Admissi(>ns" be^giiming p, 6.^). lir ,so. t]ie 



parent's admissic^ns an^ ^statements againit 
his/her own interest will be admitted into 
evidence. 

....... . « ... 

' As a general rule, nonmedical informatidn 
. Contained in hospital c:>r medical records is not 
admitted into Evidence because it is not withm 
the regular course of a hospitals or a doctor's 
biisifjess to make notations and keep records (rf 
nonm^lical inform^tipn. The exception to 
this, of course, is wheri the keeping of such 
reco^ds is necessary and germane to the 
diagnosis and treatment of a par-licular 
patient's condition. - 

Hf)spital records can also be used to show the 
past aiid present coursr of treatment where this 
is relevant and where the record is macie in the 
ordinary course of business,^ Th^ts. hospital 
records showing past treatment of the child for 
similar sorts of injures may prove useful in 
determimng whether.or not abu.se has cxrurred 
over a long {>ericKi of titne. 
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R9fn»hlng thB wltn»a»' memory 

Because the passage of timoj^iends to > dim 
recollec tio^i, physic ians heqi^^Mk' are unable 
to reiiiember the ex^ict details [iartic ular 
patient's c:onSultation oi injuries. It is impor- 
tant, however/ tor the witness to testify 
prec isely about the injury or consultation. 

If necessary, w itnesses at trial u^y refer to tfieir 
own notes to reiitforce their testimony, or they 



miiy uie them n "monl lupport." P«r*onal 
notn m«y iiio be uied to refreife a wimeis' 
wcoUeciion vi»hfcn hc/ihe ainnoi remember a 
piwfiicular t«ct. Umler rule, a^tpr can 
review i patient'i (iie to bring thlporgottoiv 
information to mtn^. ' the evidence, however, 
it what the witneu remerriber* and lays on the 
witneti iuitt4— not the>comenu of the file*. 
ClftaentiaUyt then, notes can be uied to refreih 
the memory but not* to lubititutcjoj 



, ■ ■ . ■ ... 
l^e opposing party irtuit be allowed to see the 
witness' notes • und use them, for dross- 
examiriation; ijhc notes may also be offered into 
evidence to highlight any discrepancies that 
ifctiLX^xist between the notes and the witoess' 
fereslftbd. memory. » A party may request to^sct 
notes used in preparing for trial testimony or 
in testifying. 

REFERENCE 

1 See' generally AffCormiV^ at 14-19. 



' . ' * 

A doctor's testimony may duplicate informa- 
tion found in hospitaVrecords. This occurs if a 
witness ha? independent, Hrstharid knowledge* 
of a fttct. The witTVJss may testify about this, 
regardless of whethtflr or hot a written version 
iri a report is admissible. For example, the 
attending physician may testify about an 
abused child's replies to the physician's 
questions concerning the cause of his/her 
injuries.' . . . 



REFERENCE 



1 Mikelv. Flatbush General Hospital, 49 A.D.2d 
581. 870 N;Y.S.2d 162 (App. Div., July 1975). , 



M«cM/ foorHu In th% $b—ne* of 
Ind$p€nd9nt r^oolhcthn 



If the medical records infprrhation is imporiant 
,buv the doctor cannot jruthfuljy say that 
hiBie remembers the information after a 
review of pertinent notes, the rvatf;s may W 
inti-txiuced as evidence as an exception to the 




hearsay ruie known as "past recoUeciion 
recorded." The medical records can be used to 
prove the facts conuined ip them, without the 
•doctqr being able to remember the information 
so long as it is shoWn: 

, (1) that the doctor who made the hotes 
has no independent recollection of the 
■facts; , 

(2) ' that a ' review' did not refresh the- 

doctor's memory; 

(3) that the notes were correct when 
mijde; . , 

. . <« •■ ■■ 

(4) that the notes were madeat the time of 
the ejymiination* when the doctor's 
memory was clear;' and 

) that the significance of any lynvbols 
or abbreviations in the report can be 
eKplained.* . ^ 

The past recolfection recorded exception may 
be used to advantage in situations where the 
i\Otes lihre not admissible under the regulajrly- 
kept business records excejation or the Business 
Records Act, 

REFERENQES 

1 McCor>})ick at 712; Kenrrallyv71^-716. 

2 This requirement vyai added in IVilkin.wn x>. 
AhillenMUl App. 8d 804,-327 N.t:.2d4811))6 
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ihem useful to a judge who needs assistance in 
understanding metiical jargon, - 



M«d/ci/ fttf/mony fo fmptich or 

Medical informatioti is particularly useful in 
cross-examining theireating physician. It may 
also be used during crosVexymination of a 
witness who is not a medical praaitionet. I : 

IJhe cross-exam inerVmay use- a witiiess' own 
notes to shov^ significant differences between 
testimony the witness gave earlier atul what the 
witness rememl)ers under cross^exanunation. 
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Mrdicai information may be used to challenge . 
nonmedfccal testimony. For instance, if a 
neighbor testifies at an adjudicatory hearing 
that the chij^'s parent was **drunk all the 
lime/' the cr4!jMw?Kamincr tnay !ihow that the 
neighbor's knowledge of pliysiological symp- 
toms of ^unkennejis is not sufficient to allow 
the neighbor to judge drunkAiness. The 
neighbor's testimony may be challenged by 
testiiinony from medical professionals to show 
that the parent had a^ physical problem not 
related to alcohol or that the parent was not an 
aUoholic. * ' 



REFERENCE 

1 f>cf Hrax W Klobrrdniis; I>.2d 595 (Colo. 
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Mtdtoi/ ^tw to Muppori or nfuH th9 
t9$timony of an •'xp«rf 

• 4 

A - witness who gives an expert opinion 
regarding a patient should state the pariic^ijar 
facts i}\yon which the.opijiioh is h^sed l^see 
section on ' Role ot the Kxfx^ft- Witness 
Ordinarily, the relevant hospital oV cons\)lta- 
tion records will* hi' admitted iAto evidence 
before th(^ expert testifies,* U, for (jxai\iple, a ' 
c hild has jx^n Waten severely ertougH to cause 
rc};^*ate(f fractures, the treating doctor will 
explain the X-r^y' films to the court. The 
dr^t(xr's iift'CTpretaticHi can clarify the jucl^jje's 
unticrs^iiding of the iiijury; it^u^ay alsrf 
challenge A parent's Contrary explaniUion pf 
ihc injury. VVhiTe the doctor usually cannot 
^ate fyr certain iljat. abuse exist^s^ the medic id 
tcstiinony oTteni acts to eliminate accidental 
raiisesi^ . / 

Medical testimony may also pinpoint a person 
who is responsible for the child's injury. For 
example, X-rays can show a frequency and 
intensity of injury which could only be cairsed 
bv someoiK* who had n^gular contfol of tht; 
child. 

>, 

A pathologist or coroner who 'perforn^s an 
autopsy may offer valuable information not 
only abour the cause of de;uh but also alK)m' 



the progresi of lymptoms prior to d«ith» In 
one case » a pathologist gave detailed informa- 
tion^ about the. child's symptoms during the 8- 
hour pericxl before she was brought to the 
hospiiaL Me slated she must have complained 
of great pain, then vomited, and eventually 
fallen into a semi- or uncorucious stale. This 
evi(;j|ence helped to convince the jury that even 
though tlif mother was not the abuser, the/ 
child's mbiher not only knew of her injuries»V^ 
* but also that they were serious enough to 
warrant taking the child to the hospflal.^ 

Medical information can also be used at the 
dispositional hearing to support or negate the 
suitability of various treatment alternative$> 
Psychological reports^ for instance, may be 
used to evaluate the effects of separating, the 
child from the family. 

Medical specialists may serve to direct the 
court's attentiqn to the need for treatment of 
learning disabilities or of mental Or physical 
conditions that otherwise would go unat- 
tende<l. 
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Tht HMfMy Rult 

Definition of heanay 

Hearsay is: 
A statement 

(1) not made in court, 



; (2) m«df when the Heclarani could noi be 
crosi-cxamincd» and 

(3) offewi in CQun secondhand evi- 
dence of the iruih of iu conieni.^ 

If the statement is made outside of court, the 
uier of fact is unable to evaluate it, Nprnr\a^y» 
judges and juries evaluate the persortal 
credibility of a wimess as a part 'of the 
factfinding process. vP^J^sohal credibility or 
believability ^|>ends on such factors as the 
witness' perception, memory articulateness» 
veracity, and demeanor (i.e,, how the witness 
looks 'while testifying).^ 

Ferception, which refers to how accurately the 
witness jx'rctived the event, dept^nds on factors 
such as!' 

• distance from the event; 

• ouJkide interference or distractions; 

• wiiness'^physical condition; 

• any perceptual disabilities of witness; 

• time of day or night. 

rhe problem with hearsay, is that the trier of 
fact cannot use ihe*^ factors to evaluate the 
believability of the person V*^^^ first made the 
statement. jOnly the witness in the courir(K)m 
who is repeating the stat^me!U can b^* 
evaluated, and this witness has only second- 
hand knowledge of the event. 

t \ - 

Suppose the witness in court is a s(h ial worker 

re{^riing what a neighbor said about a 

family. Kvcn though the worker niay have 

heard the neightx)r correc tly, clearly raalls the 

interview, can articulate precisely what was 

said, and has no reason to lie. the trier of fa( t 

stiir has "no way to evaluate the neighlK)r's 

credibility, rhe neighbor may have incorrectly 

observed or may Jiave a reason to lie. It is the 

absent ireighbor's communication that is 

being used as evidence, not really the social 

worker's. I herefore, the judge i.s left without 

any means of deciding whether Or not tlie' 

neighbor is tp Ix^ l)elieved. Only the worker 

observed the neigh lx>r. 

Memory, which involves how well the witness 
remembers what was jx^rceived, can Ix* dis^ 



torted by exdtement ovcfvthe incident or by ihe 
simple passing of time. - For insunce, if the 
neighbor whataw the incident then viewed a 
sensational televisien report «bout it, his/her 
memory could be distorted by the report s 
sensationalism, ^ 

Articul^teness entails the witness^ ability t| 
correctly communicate ajn experience to other* 
It depends on factors such as abihky to speak 
without hesitation in the narration; use of 
accurate, understandable language instead of 
professional jargon or ^street'* slang; and 
willingness to provide supporting details as 
well as general statements. Our hypothetical 
neighbor-witness would be more believable if, 
instead of referring to the beating only as being 
'^knoj^ked about," he or she specified how 
many times the child was hit and on what 
parts of the body. 

Veriunty refers to the witness' apparent 
objectivity; it includes questions such as 
apparent fx^isonal involvement or lack of 
reason to lie.' If the neighbor w(io allegedly 
saw the abuse had a longstanding and well- 
known dislike for the parents, this bias could 
color the testimony, making it less believable. 

Demeanor is the witness' voluntary conduct 
on the'witness stand— the "sweaty palms and 
sliifting t yes" approach to trustworthiness. 

witness testifying in court is required to 
swear or affivm ti)at tlie truth will Ix^ told. I'lu- 
purpose of the affirmation is to impress upon 
the wii!Hvss the imjx)rtan(e of testifying 
truthfully. 

Ihe oath hmctions, first, to call to mind 
religious or moral prohibitions against lying 
and, se^ond, to r^^mind the witness that giving 
false testimony while under oath is a crime 
c arrying severe punishment/ 

Since hearsay involves quoting a'slatetnent 
made by a, person who was not under oath 
wheti the staiemeni was made, the out-of-court 
dcn laraiu was inuler no reminder or compul- 
sion to tell (he triuh,"' 



The reliabiliiy of lenimony i% usually leited by 
cross-examinntion of the witness. For ihe 
benefit of the trier of fact in the Anglo- 
American jHdicial iysiem» crost-fxamination 
is the primary method for exposing falsehood* 
error» or weakness in testimony.^ ^ 

The hearsay rule will exclude hearsay testi- 
mony only if the secondhand, out-of-court 
statement is being used in court to prove that 
what the statement communicates is true. The 
rule does iK>t operate against testimony offered 
for other purposes. This element is best 
^ explaint*d by examples. 

ffxamp/«« of hMfMy 

Example 1 

The witness, a classmate of an allegedly 
neglected 7-year-old, testifies; 

Kathy came to school on March 10, and 
during recess I heard her tell the teacher 
this story; that her parents had gone away 
4 days earlier and left her and her younger 
brother alone. 

Kathy also said that they ran out of food 
^after 2 days and hadn't eaten since then. I 
guess the parents came home; but, on 
April 2, 1 heard Kathy tell the teacher that 
the same thing had happened again. 



rhe witness' testimony, however* could be 
admitteil as proof of other facts; foi instaticif, 
that Kathy was in schcx)! and noj^^uuani on 
March 10 and April 2, or that the sch(X)lteacher 
had notice of a refx)rtable case of child-oe- 
gleet. Kathy is* not on \hv witness staim; 
her classmate is re^Kvuing Kathy 's statement 
Jiccofidhancf. , 
♦ ■ 

.. ^ 
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Exumple 2 

Same as Example 1, except that the witness is 
the schcx>l teacher repeating with Kathy iwid. 

Admissibility of the statement made by Kathy 
is not affected by the fact that the teacher to 
whom Kathy spoke is recounting the incident. 
The teacher is still repeating Kathy's statement 
secondhand, which means the teacher is giving 
hearsay testimony. The statement is still 
unreliable to prove that the parents, in fact, 
neglected the children, 

// the couH considers Kathy a party in the 
hearing?, the testimony of either the classmate 
or the teacher is admissible even though it is 
heiirsay. The court allows the hearsay evidence 
under the Admissions Exception to tfu^ 
Hearsay Rule (the section on hearsay txctjSS^ 
tions folkws). Some States ffor instance. 
Oregon) consider allegedly neglected children 
to be parties in neglect and termination of 
parental rights hearing^.* 
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Fhis testimony is inadmissible as evidence to 
prove the triah of the statemfpts made in the 
testimony: that the parents, in fact, twite left 
their two youn^ childreti unattended and 
without food for long periods of time. This 
hearsay evidence is unreliable as prcK)f because 
the witness might not have heard Kathy 
correctly, or might be embellishing the story, 
or there might be a reasonable explanation, or 
maybe Kathy just made up the apparent 
abandonrnent to explain being late to school. 



1 



Ed.2d 297 (1975); McCormick at 43, S^^juestra- 
lion of witncssfs, ({isrusscd earlier lu this 
atanual, ihf setond major truih-triihnK 
mechaiiiHin. 

7 Andftwn United States, ibid. 

8 Stair r. ilcMaMn, 2W Or. 291, 296. m P.2d 567 
{1971); Rule 26(a)» Uniform Juvenile Coun A<i, 
citeii in State e\ rel Juvenile Dept. of Mull- 
nomah County r. Wade. 19 Or, App. 327 
P.2d 75J). 757 (1974). 
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(x)lorado Springs, Colo.: Shepard's, Inc., 1975. 
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Jux/enile Juslue System, New York; Boardman, 
1975. 
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Exctptiont to th* HMrtay Rult 

Prior recollection recorded 

Sometimes a witness can no longer recollect an 
event at the tiine of trial but made notes about 
the incident at the time it occurred. Notes 
contemporaneously made may be admitted 
into evidence (i.e.» read aloud at trial) as an ex- 
ception to the hearsay rule, if the witness testi- 
fies that: 

L He oi she at one time had firsthand 
knowledge of the event. 

2. Now does not rejnemlxM. 

.H. I he notes were made when his hw 
memory of the event was fresh, 

4. 1 he notes weie accurate when mad(^* 
* * 

■ V Some States (e.g., Oregon, Colorado, Mary- 
\dn4) do not require the witness to testify that 
. he she. can no longer remember in order to 
read the notes into evidence.^ (See "Medical 
Records in the Absence of Independent Recol- 
lection." on p, 61. 

referenc;es 

1 hedrral Hulfs of Evidr^rA Rule HO.Sff)), 
. 2 Slatf r. Suiton. 25.1 Oi 21. -IM) F.2(l 7'tV ( l%9i. 
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'*Adml9ifpn§ 

Admissions are statements made by a party to 
the action, and a fjarty i% a pci^on with <u\ 
interest at risk in the legal proceedings. 

Children, parents, and legally recognized 
custodians are parties in neglect or abuse 
prcxerdings, While statements ^ party makes 
out of coUrt are admissible as evidence against 
that party— even when repeated secondhand by 
some<:)ne else — a party's out-of-cx>urt state- 
ments which aid the party's side of the case are 

^usually not admissible. I he reason for this 
difference is that the party, can testify in court 
to favorable facts, but probably would not 

Vjc^K^at utifavorable statements. 

Testimony can be offered against a party 
whether or not the party is available in the 
court to testify.^ Kven though testimony about 
what the party sald^is secondhand inforinatio!i 
and therefcjre heifrs^^y, it is permitted under 
this exception to the hearsay rule,. 

REFERENCE 

1 Binder, David F., The Hearsay Handbook. 

Colorado Sprinjjs, Cx)lo.: Shepard's, Inc.. 1975. 
' (Hereafter cited m references as Bmder,)^ 

Cherecteri$tic$ of edmleelone 

To cjualify as an admission, a statetnent ncTd 
not actually Ik.* against the interest of the 
person who originally made it; but it must 
meet the foll<>wing recjuirements; 

1. The person who cjriginally nuuie the 
siateuieni {the declarant) must b<^ a 
party to the action. 

2. Ihe statement ust ht' repeat(\l in 
court by a witness who heard the state- 
ment made by the party. 

.1 I he statement must be used against the 
^side of the case of tlie persoirwho made 
^he siateuient originally. 

4. The statenient can be used only against 
the [HTSon who made it; Mt caixu^t>e 
usc^d against other parties ntTilH' sajne 
sid(* of the (as(\ ev(n lhV)ugb 
aguinst thei! intc^icsi too. 




Sometimes,. te«timony will w? excluded totally noncusiodian of the child may be the abuser 

because of its extremely prejudipal nature. For without being a party to the court action. Even 

example, the confession ^f one defendant in a * if the noncustcxlian abuser makes a statement 

coTisf>iracy trial has been wholly excludcHJ be- of admission ()ui of court/the a)in!nunicati()n 

caufe the jury may use it against the other cannot be repeated secondhand in court 

defendant who did not make the confession.^ because it does not (onccrn a party* 
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! Hruion Vmifd Stairs, m U.S. 12», 88 S. Ci. 
1620. 20 L.Ed.2d 476 (1968). 

Utt 9l admiMiont 

.Admissions can l>e offered anaihst a criminal 
defendant, except iliat illegally obtained 
adniissions must he rejected (supprc^ssed).' 

An admission is not necessarily a confession. 
For example, if the ev idence in a burglary c ase 
clearly esiablislied that the burglar wore white 
gloves and the dc^fendant at trial dcnicvs ever 
owning a pair «f white glovcvs like those worn 
by the burglar, the court will admit testimony 
that the defendam was heard to have said a 
week before the crime, "I just wcMit downt(3wn 
and bought myself a pair of fine white gloves; 
I always like to have a pair of white gloves 
around,'' 

A guilty plc»a to h ( riniinal c harge can fx* used 
against that peison in a later ac tioi^ invoK ing 
the same fad situatio!).^ lor instance, if a 
person picwis guilty to eriniinal c hild abuse— 
although it is hearsay in a later action— thai 
plea may fx* offm»d as evidence in a subsc^^uent 
bewaring in juvenile court to dcnermine jurisdio 
tion over the child! or in a Hearing ot^ 
termination of parental rights. 

If a parent confesfe.^ to ?M.s(K;ial worke^r that 
he she abusecf the child, tke^^^ytciii^^ ^'^^^ 
refx^at the statiMnent i^ rourt, even if no 
cri!j|j4|l^r(|syn[^ is involved. I he parent s 
adifl^on y allcAvc»d as evt^JeTtce to prove the 
fi^( I that the ])arei)t c wmn^iftc^l the act» and the 
admission #ah fxv used in any subscxjuent 
. hcafrii>^fi[. ^ ^ < - 

If) Ih; admissible testimony, such an admis- 
sion musf bcMnadc* by a party to the action. A 
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So.2d 216 (Kla.. m]7) McCormuk at 685. 

AdmiMion by tll«nc« 

A party, by l)eing silent, can adopt a statement 
made by another in his/her presence so long as 
it is sl)own tha^t the party heard the statement, 
uhderstcKKl it, and could have objec ted to it but 
did not.^ Being silent shows agreement 
with what the othcM |>erson says — in effect, it 
makes the statement one's own. 

Kor example, a sen ial worker may testify that, 
it^ a (onvcTsation with Ixnh parents of an 
allegedly abuscxl child, the inother siaieil that 
the father 'would ofteiv get very mad at the 
c hild and whip her with his Ix^lt for things like 
not having the table set, fx^ing slc^w to take a 
bath, at)d (vsfKTially for/talking bacl^:.* Some- 
titnes he would hit the kid 20 times tx^fore he 
stopfxnl. ' riiis tc^stimony is admissible against 
the father as an adopted admission since he 
was in the same rcx)!^i and, iinder the 
circiiuistances, could Ikv expected to deny the 
statement if it were untrue,'^ The (estiiYiony 
coidd tiot Ik* admitted) if the father; 

(1) was !K)t [)rej?ent; 

(2) did not hear the statement;^ 

(3) if he had previously consultKi an 
y attorney wj^o advised hi\n to .say 

nothing.^ 
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To <)uftHfy under the hearwiy exccpiion, 
rtcorcU mu»i: 

1. Be kept in the regular course of 
business. 

2. Be made at or near the time. of the 
transact ion* , 

3. Be entered by someone with firsthand 
knowledge of the business. 

At common law, the person making the entry 
had to ' be unavailable, but this requirement 
has been generally disregarded with the advent' 
of modern re<y)rdkeeping systems. l oday the 
court requires the custodian of the records to 
' lay the necessary foundation.' (See sefction 
"When Medic;al Information Is Admissible, " 
beginning p. 58. The information is also 
applicable to social agency files and the 
records of prof itmaking enterprises.) 

-tf information is not part of a regularly-kept 
recording system; it is not admissible under 
this hearsay exception. For instance, a by- 
stander has no public or business duty to 
provide infonn4tion to a social worker. The 
bystander's hearsay (secondhand when re- 
peated in court) stateituMUs, therefore, are not 
admissible as part of the regularJy-kepi 

business records exception to the hearsay rule,'^ 

'A 

Social workers, as a part of their* professional 
duty, take careful notes during investigative 
interviews, and these notes become part, of the 
client's file. Even though technically hearsay, 
the notes are admissible into evidence at trial 
Ix'cuu.se they normally meet n^atch the 
definition d regularly-kept business records. 



1 Advkory CkMnmlttee'i Note to Rule 8(W(6). 

2 By anithafy i<> the Imiling ca»e on p<>litr 
invettteaitvr reporrt, Johmon x>. 253 N.Y. 
124. 170 N.E. 517 (1980). 

AbiMMtot of rifou(irly4(t|H iHMiMts mooftit 

The absence of an entty in a buiinets record 
may be uied as evidence that an event did no< 
occur, Xn one proiecutioh for interttate 
transportation of a stolen our, the Slate in trb- 
duced the computer records of the rental 
agency that owned the car. The records showed 
that die c« was returned to New York and that 
there was^o lease agreement on the car be- 
'tweeri the date the car was reported as missing 
and the date the car was recovered in Arirona. 
The absence of a lease agreement was allowed 
as part of the proof that the car was stolen.* 



1 Vnited States i' 
Cir. 1969). 



nfC.&orgia, 420 F.2d 889 (9th 



Rtoordt M hearsay txMption 

The records of a regularly conducted business 
activity may he^dmitted into evidence to prove 
facts in issue. These records are considere<i re- 
liab!e%ecause: 

1. The records are, systematically com- 
piled and chetked. 

2. The business is a continuing act i'^Ky. 

3. The business had a duty to keep an ac- 
curate record of transactions. 

How to koop rteordt that qualify ai buti- 
naat rtoordt or rtgukMiy-ktpt raoorda 

1, Records should describe one of the follow- 
ing in detail so that they stand alone without 
the need for interpretation: 

' • an act. 

• a condition, 

• an event. 



* 
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The rrcord will be required to stand alone in 
court once h admitted. Therefore, conclu- 
sions such as ** rhe condition of the house on 
June 1976. was filthy will not be sufficient. 
The recx)r<l must describe the condition of the 
house: "The living room area was covered 
with newspa[)er5 ufX)n which were deposited 
dog feces and urine. The kitchen sink was 
pik^l, with dishes upon which mold had 
formal, etc/* 

2. Records such as the one being offered into 
evidence must be kept as a part of the regular 
course of business of the office. Records kfpt 
(K caiionally of similar events or conditiotis are 
not acceptable; they must be kept regularly as 
part /of a system of recordkeeping in the office. 
I ri/iscrilx-d notes of social workers in most 
agencies cjualify imder this section. 

, S. The record nmst be made at or near the time 
of the act, condition, or event. Fhis is the most 
difficult rei]ujrement for most records of scxial 
work agencies to meet. If a worker makes an 
entry into the file, describing from memory an 
event that cxcurred 6 months earlier, the record 
will not c}ua!ify as a business record. Because 
an entry must be made at c:>r near the time of 
the evetu, 6 months is too great a time to yait. 

If an entry is constructed from handwritten 
notes and dictated for typing into the file» it 
lias a fx^tter chance of (qualifying as a business 
record. However, the longe^r a worker delays in 
making an any\\ the greater the chance that it 
will not Ik* admitted. ^ 

Wliether or not' a worker has waited tcx) long to 
make cKU cuny is up to the judge presiding over 
the case in which the record is offered. The 
maii^ test the judge will use is wht^thPTlhe 
record is still reliable information considering 
the delay in making its entry. 

If a serial worker makes 5 visits per day and 
waits 10 days to make an entry from memory, 
there are 49 other entries with which he/she 
-could confuse the erury attempted to be made 
, ;^from memory. Therefore, 1 week may be too 
long to wait to construct a record from 
inemorv. ^ 
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Although handwritten notes that are later 
elaborated upon during dicution are more 
reliable, even the4e notet loW their reliability if 
the d?lay in iranicription stretches into 
months. Especially vulntralile to attack under 
this requirement is the practice of dicwting 
files prior to court hearings from notes.stretch- 
ing over the past year. One r^y not even ropre- 
sent that such transcriptionsS^e the official 
record due to the likelihood of n^[or inaccu- 
racies. ^ 



How to gtt a rtoord Klmm*d into tvidtnoo 

Some person familiar with the procedure and 
system for creating the record must take the 
witness stand and testify- to the following: 

1. The person must identify the record— 

This is the file on the Jones family kept 
by the Lynville office of the Children's 
• Services Division. The record covers the 
years 1970 through 1976. 

2. The method of preparing the record must 
be described — 

In the Lynville office, records are created ^ 
from dictation by social workers of client 
contacts* Each worker dictates fron) notes 
of client contacts weekly. Each worker 
checks typed dictation of notes. File 
clerks enter the dictation into the appro- 
priate files. All filet are kept in the central 
file room 6r cabinet. 

3. I he time of preparation of the record is 
stated — 

Records are created within one week of 
client contact from notes taken by the 
worker during the client contact, 

4. The recordkeeping is a part of the business 
of the office — 

It is a regular part of the profession of 
social work and the business of the 
Lynville office to create and maintain 
client contact records fo/ the purpose of 
future judgments or questions regarding 
the client. 



If the question hai no%yet come up in court^ 
regarding recordi, it is lUlI the requirement of 
the law to keep records in a certain manner if 
they are to be edmiited into evidence, The 
question could come up in the fuwre, -and 
there is no way to make a record comply o«ce it 
it created in an unacceptable manner. 



Ah excited utterance is a spontaneous remark 
**relating to a startling even't dt condition 
made while the declarant was under the stress 
of excitement caused by the event or con- , 
dition/^^ * ^ 

0>urts consider excited utterances reliable 
because the person making the remark does so 
in reaction to the / stress of excitement'' and, 
having no time to reflect, cannot dissemble the 
emotions caused by the evem or condition. 
Therefore, statements made some time after an 
event do not qualify; nor do statements in the 
form of a narrative or explanation of past 
events. On this basis> a statement, made at the 
dinner table by "a husband to a wife, that he 
had Injured his head at work earlier that day 
cannot be repeated in coi^rt by the wife under 
the excited utterance rule. I he husband's state* 
ment is inadmissible as hearsc^y. 

To be an excited litterance, a remark must have 
all the following characteristics: 

1. It must b<* made at the same time as the 
exciting event which produced it or so shortly 
thereafter that the person making it is still sub- 
ject to the excitement caused by the event. 

2. It must relate to the exciting event. fNlosl 
courts do not recjuire that the statement 
describe the event, ^ but* in some States..such as 
South Clarolina, Wisconsin, Iowa, and l exas^ 
this rec)uirement has bt»en imposetl.^) 

rhe person making the remark must have 
i>ersonal knowledge of the event to which 

Jie/she is reacting. For exatnple, a girl s state- 
ment on the telephone to her boyfriend that 
she heard "Mommy and paddy fighting 
down^airs" was held inadmissible 'ai evi- 
dence that "Daddy" killed 'IVtornmy/' sijice' 

• the daughter had no {x^rsonal knowledge) of 



what happened** If the daughtpr <^laimed» 
''Daddy's pointing a gun at Mommy! ' the 
listener would be allowed to repeat her ex- 
clamation as pan of hi$ testimony in court. 
What he heard her say would be admisiible 
even though hearsay, because her knowledge 
of the event was firsthand. 

REFERENCES 
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OtHcM r90ord9 

Public records are excepted from the hearty 
rule; therefore^ they are allowed as evidence on 
the theory that: 

. . , their character as public records re- 
quired , by lavt^ to be kept, the official 
character of their C9ntenui entered under 
the sanction of public duty, the obvious 
necessity for regular contemporaneous 
entries in them, and the reduction to a 
minimum of motive on the part of public 
officials and employees to either make 
false entries or to omit proper ones, all 
unite to make these books admissible as 
unusually trustworthy sources of evi- 
dence-* y 

Public records vary according to ihf^ public 
lK)dy keeping them. They include: 

• Cx>llection5 of data, such as birth and 
death records, and a child abuse 
registry < 

• Daily operating records, such as 
hospital bills or agency payroll files.* 

• Investigative recordvS, such as a social 
worker^s contact file or a fire depart- 
mem investigation report. 

Most States have statutes governing the 
admissibility of ofiii ial records and certifi- 
cates. The statutes explicitly state the kinds of 
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recoLds that will be excepted; i.e. » allowed as 
evidence under exceptions to the hearsay rule.* 

Like business records^ official records can be 
double hearsay. Generally, the typical child 
abuse registry is proof only that a report was 
filed— not that abuse actually occurred. Simi- 
larly, a fire department's report is proof of 
whatever the investigator observed— not of the 
substance of remarks made by anyone else, the 
admissible porticwj^i the part that consists of 
-facts noticed andl^corded within the scope of 
the agency's official duty; it is not everything 
in the official repf)rt.^ 



REFERENCES 



1 (Jifsaprakf Sc Drlaxoare Canal Co. v. Cnited 
States. 250 U.S. 123, !28-i2<). 39 S.C:t. 407, 63 
I.Kd. 889 {1919). 

2 Thomas xk Oxoens, 28 Md, App. 442. S46 A.2d 
662 (1975). 

3 McCormtck at 735. 

4 IVfStinffhousf Electru Corp. xk Dolly Madtson 
Leastnif and Furniture Corp., 42 Ohio St. 2d 122, 
326 N.E.2d 65i,.657 (1975). 



Additional Reading . 
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$t9t0m9nt$ r^gwrdlng rrwdfcBl dtegnot/t or 

It- is generally accepted that statements made 
by a patient to a do( tyr for the pur|x>se of diag- 
nosis and treatment are not subject to the hear- 
say rule. (Courts consider such statements 
trustworthy because the patient's desire to be 
helped is presumably^ stronger than his/her 
motivation to lie.* 

^ t 



:> tT^ 



Statements admissible into evidence under 
hearsay exception are those that relafe to 
patient's physical and emotional state. As e?^- 
plained in the section on t|ie use of inedicai 
records, some statements relating to the cause 
orinjury are imt relevant to medical tieatmem/. 



If the mairi reason for consulting a^physician is 
to provide infojpmation so that the plj^^sician 
can testify aki3al» then the patient's state- 
ments about his/her condition are not admis- 
sible. The reliability of statements ma^e to a 
doctor in preparation for trial is suspect; there- 
fore, the hearsay rule applies. ^ 

. . - I 

The physician may use anji, if necessary, 
repeat other persons' statements that form the 
basis of his/her ex|>ert opinion. Physicians, of 
course, may be chosen to help each parly. 
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2 ffdnal Hulrs of tkndetur 803(8) might, how^ 
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PncUc9l ilf>9 to th€ toctul work9r 

1. When you intend to rely on a hearsay 
exception, make sure btfore the hearsay testi- 
mony is offered that the proper background 
facts are in evidence. For if an adequate foun- 
dation has not been prepared, testimony that 
legally should be admitted will be excluded. 
For example, a social worker who wishes* to 
read into the record a colleague's noees on the 
case will not be permitted. to do so until all the 
elements qualifying the notes as d regularly- 
kept business record have been established. 
The testifying worker first inust establish that 
these are the original notes, taken at the time of 
the interview with the client, fxrhaps tran- 
scribed shortly after the contact, and kept 
under the agency's control at all times. 

2. When you art^ a witness, try to eliminate 
secondhand information as much as possible 
so that the flow of your testimony is not inter- 
rupttHj by frequent objections from op{X)sing 
couusel. 

8. Whether you are a witness or are conducting 
the hearing for the State, you should be 
familiar with your Icxal juvenile court's 
approac h to hearsay. The rules in tlns inanual 
cover general principles, but, in different States 
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iiit well in tbdircoufu; jud|^ dfi«n eicerciK 
diicretion in their control of a tf ial. It ii belt to 
know ahead of time how y«ur judge viewi the 
ptirticular portion or the hearuy rule with 
which you are concerned. 

IHminatlon of Privilt^ at Hairtngt 

CrcneraUy, no penon can refuse to give 
testimony in court. AH courts (and many 
administnitive agencies) have the power, by 
nneans of .subpoena, to. compel people to 
appear in court and to testify to any and all in- 
formation they know about a case. Failure to 
tj5pear or testify can be punished by a citation 
for contempt of court. 

A few persons and relationships are consid- 
ered so special that the law exempts them from 
the general rule. The legal term for these excep- 
tions is privilege-— the most familiar of these 
privileges being a person's right to refuse to 
give self-ihcriminating testimony (embodied in 
the fifth amendmeiti to the U.S. Constitution). 

* 

Historically, spouses ^cou Id not testify for or 
^gainst each other, though this privilege has 
been rnotfified considerably. Among the other 
relationships commonly protected by privilege 
are those between minister and penitent, attor- 
ney and cliekit, and doctor and patient, Thf 
privacy and confidence of these relatip^ships 
was thought so fundamentally necetsaj^y that ' 
even the truth-seeking function of a triaitook a 
subordinate role.^ 

Modern statutes now recognize other confideh- 
tial relationships, including communications 
to sbcial workers^ joMrnaUsis, psychotherapists, 
accountants, secretapes» and school^ coun- 
,selors.* It is best , to check, youi* own JJtate 
statutes and case c^ecisipns t^ see which privi- 
leges may be invoked'^n your jurisdiction. * 

The effect of these privileges is to exclude testi- 
mony that probably would* if admitted^ pro- 
vide meaningful Evidence to the judge or jury. 
For this reasorr» tHe privileges that do exist are 
often interpreted narrowly in order to admit 
testimony that is considered unprivileged. For 

♦ 



eximptv. lit iuorney cannot diictoKconfiden* 
titl information obtained from the client, but 
the attorney may diielote fucu that can be ob- 
served pubhdy;> for iniuince, the client's 
height and weight. 

This chapter anaiyies those privileget mott 
commonly encountered in civil child abuse 
and neglect hearings. The chart av the end o£' 
the chapter ideniifies. States where priyileget 
are no longer available to exclude evidence in 
these hearings. ^ , 
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Who o«n 9$—rt th^ pfMlfff 

The person who can a»»ert the privilege of the 
protected^proiessional relationship ia called the 
holder— the only one who can prevent the priv- 
ileged testimony from being admitted. 

The holder can consent enpr^wly to the dis- 
closure, or can waive the right to objec!t. 
Waivei' can occur when: 

1. The holder testifies to the substance of 
the communication, or 

2. Privileged testimony comes out at trial, 
and the holder does not promptly 

object, or 

3. The holder calls as a witness the person 
who was spoken to' in confidence. 

In the protected professional relationship, the 
client or patient is ordinarily the holder of the 
privilege. If the client consents to the dis- 
closure or waives the right to object, the pro- 
fessional (doctor » attorney, priest) may not 
refuse to disclose the information, A psycho- 
therapist, for instance, may be cited for con- 
tempt of court for refusing to testify to the 
substknce of his/her client's a)nfidenc^ when 
the client has consented; that the information 
might embarrass the client is irrelevant.^ 



iXAMI»lli 0? HIARIAY RULI tXCIPTiONi IN TItTIMONY 

. ■ ■ . ' ' ' . . 





Admiaatbta? 


Appfopnaie pmmwmj 
ruta axoaptkm 


Cymmanta 


Partnt admitted tbuting 
eWld to tocltl wcfrKtr. 


Yea. 


Admiaalona. 


Only If parent ia a party to 
the action. 


Mothar axolaima apontana- 
oualy to dootor who ia ba* 
ginning to traat har abuaad 

Ohild: "Oh, my Qod. Hava I 
killad my poor baby?" 


» 

Yes. 


Excited utteranoe. 


# 

Even If mother is not a • 
party. i 


iNaignuor lOia vooiai worKwr 
>\a aaw babyalttar laava child 
In hallway for 4 hourt in tha 
avanlng. Social worker tatti- 
tiaa. 


- 

No. 




No guarahtaa pf truthfui- 
nasa or ooml^latanaas of 
naighbor'a statement un- 
leas t^lghbcr testifies. 


Certified copy of child's 
birth certificate. 


Yes. 


Official records. 




Hospital records show child 
brott^|it in 4 times in 6 
months with severe head 
/Injuries. 


Yes. 


Regulariyrkept busi- 
ness records. ^ 




Parent tells doctor treating 
child for severe head Injuries 
that child "fallj from her crib 
ajthe time." 


" ^8S. 


(1) Statement for 
medical treatment 
Or diagnoals. 

. (2) Admission.- 


Only If parent is a party to 
the action. 


Deffhitjon of terms from En- 
cyclopia of Social Work. 


Yes. 


* 

'Learned writing. 

, ,. .„., * - 


Not aa substantive 

evidence. 



If the holder docs not consent or waive the 
ri^ht to consent, the prolessional may hot 
testify. Kven if the confidential information 
would provicjl information unobtainable else- 
where» and^'evrn if the professional iK^lievesa^e* 
client would be imhurt pr helped by disclo^ 
sures, the professional must wiihhbld\the 
information, ■ ' 

If both professional and client have the privi- 
lege» then both must caftsient. In States, such as ^ 
Ifississippi^ and New^ "J^^fsiey,* a spouse. cannot 
^ forced to testify against the other spcntfcr 
aVid the other. s{x>uBe can object to the spouse s 
testifying. In theie States, both spouses hold a 
' .^fj*iv44r^, and Ix^th must consent to the testi- 
mony before^it can Ix^admiited. 
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Tf atimonial privlltge 

Very few States now grant any [xTson liie riju^ht 
to tefuse to teJJtify when subpoenaed. Many 
.States have a statute that spec ifK ally denies the 

■ ^ " 



right (o refute to be a witnesi, through Imti- ' 
guKge tuch at: 

Excepr u otherwiM provideti' by AUtute, 
(i> every p^non i« qualified to be t wit- 
neta, and <b) no person hai a privilege to 
refuae to be a witnew, and . . . (d) no 
>erapii Km « privilege to refuse to disclose 
any malter or to produce any object or 
writing. . . . (Kansas Suts. Ann. 60*407 
v . ^1965)). 

The only' testimonial privileges now encoun- 
tered with any frequency arc those mentioned 
in the introduction to this chapter and: 

The privilege of a criminal defendant 
not to testify at his/her own trial; 

2. The privilege of any person not to have 
•''to testify in any hearing to any matter 
that might lead to his/her prosecution 
for a crime; 

A spouse's privilege not to testify 
♦ against the other spousp; ^ 

4^A spouse's privilege to prevent his/her 
sjwuse from testifying when the first 
spouse is a party litigant or criminal 
defendant. 

Testimonial privilege relates to a person'^ 
right to refuse to testify when that person has 
relevant information and is legally competent 
to take the stand. (Cx)rril>etency refers to legal ^ 
qualifications.) 

A competent witness is one whom the law per- 
mits to testify, and, as in the Kansas statute 
quQted above, generally any person is quali- 
fied to be a witness. Persons who lack 
gbility to relate their observation^ or to dis- 
tinguish truth from fatsehood are (|oft(;n ^ 
disqualified, or incompetent, as witnesses. 
The list of tncoinpetent witnesses is quittjr 
short, typically including: 

L Very young children (see section on the 
child witness, beginning p. 46); 

2. Persons who lack the mental capacity 
to understand an path or affirmation; 

S. Persons who have been convicted of 
perjury. * 



The j*udge determines if it is Worthwhile for the 
cojri to hear a witnew whose jronmetency is 
ohillenged, ^ J V * 

r . . . ' . . ' . . . > , . ., 

In some wStaie$^,the testimonial and communi- 
cations privileges (section on confidential cx>m- 
municatioris follows) are granted \f\ language 
making the witness incompetent, unless the 
holder banseiits,* The effect is the same as a 
general privilege to refute to testify, 
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Most privileges- are granted to pitserve the 
>rivacy of confidential commimications. 
herefore, to fall within the protecticm of the^ 
rivilege, there must be a commu!]i^ion, 
made in the course bf a protected relation^p, 
in a private setting. 

A communication^ typically consists of spoken 
or written words, but it may^Iso be nonverb^il'^ 
expressions^ ^where these are intended "to" 
convey a meaning or ynes^trg^ to the other 
[person]/** Acts are ordiirarily no^ protected as 
communications, but some States protect acts 
done by one spouse in the scile company of the 
other spouse.^ 

Since the law protects the sfx^ial relationship, 
the connnunication must be' made within that 
relationship. For example, comintu)icaiions U) 
one s attorney are privilege<t but (onfidences to 
the opposing party\s attorney are not protec ted 
since no trust exists outside the relationship 
with one's own attorney. 

The confidential cojY^munication must bO 
made privately. What a f>erson \ells his/her 
own attorney is not privilegi^d if thecomnumi- 
cation is made in front of other f>eopie at a 
party. A communica^tion not int'^iukd to be 
private and oinfidential will not Ik* protected 
by a priviLj^e. 



A comjnunicalion, however* that was intended 
^to be private but was intercepted may still be 
protected l)e<au»e the legal solutions to eaves- 
droppmg are changingij^t first, courtMier^ * 
niittea the eavesdropper jo testify to the fhfor- 
thatioh that the privileged person had a righ\ 
to wi(h^\old.^Now lhai eavesdrop|>ers*catv use 
sopijuDiticated eUrtronic surveillance devices 
agaihst \$hich the ordinary }>erson cannot take 
reasonable precautions, courts are tiiore and 
more willing* to protect conimunications that 
were intended ta be private.^ 

ref|:renc:es 
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Husband wife privileges 



Vhv husl)and wife privilej^e is actyufly five 
privileges that ap{x*ar. iii most States) in various • 
combinations: ^ / 



A privilege not to testify' 
s|K)use (held by s{K>use 



gainst one's 
•i^vho' is the 



2. 



witiv*'>'> testifying) 

A [>rivileg^ not to testify at all at the 
tribal of o5^ s sjH)!^^' (held by spouse . 
w^fio is the \Niitne!ss testifvinv?:). 

"a privilege not to have o'nes spouse # 
K^siify against oneself (h.eld*by sfJOHse 
who is not the witness testifying). ^ 

A privilege noj tT> expose one s{X)use to 
testifying at all at the other spouse^s 
trial (held bv spouse who U not ^e . 
^.witness testitying). / - - , 

* 5. A privilege not to rc^ec^ confidential^ 
^cftmmunic atiojiis-^ made by o«e\s spouse^ ''^ 
during the i^iiarri^igc. ^ . / . \ 

Thi' first four privHeges hmcti«T^ present a , 
perSQn\s^pou5e* frt>n)^tes4|iy at all. They 
origllnati?. iii^wovahcient\^ doc- 
trines: jhat a ■p;^^{J: is legTOy 'truo^^ 



testify in his/her own defense, and that hus- 
band and wife are one person.* Today the 
privilege is retained in the interests of pro- 
tecting marital, harmony, ^ or, at least, by not 
adding to already existing marital disharmony 
by setting spouse against spouse in a court of 
law.^ ' 

It is important to note whkh jpouse- is xhe 
bolder, for each of the^four testimonial privi- 
leges, In the first and second, it is, the witness- 
spouse, and m>t the otheir spouse» who hqlds 
the privilege^and who, therefore, determines 
whether the evidence will be available. If, for* 
example, a husband wishes to testify for or 
against his wife, he can, and the wife's objec- 
tions are irrelevant. ^ 

In the third and fourth privileges listed above, . 
thtyion testifying spouse is the holder, and, no 
matter how voluntarily the witness-sfx^use" 
takes the stand, testimony / will be ex^ 
eluded. In soijpe State!; the first and third 
priviUtgt^ ar^^ lx>th ap{3licable; in these juds- 
()i( lions, 4i^th s{X)uses n)ust ronsrnt to iw^ 
introducMgn of the testimony. 

The%{>i)Use7iot testifying does not have to bv a 
\yMi\ to the action, II may l)e that the sfx)use is 
a \vitiiess.4 if a wiV^^ is testifying falsely, 
his/her spouse may hiive infoMiatidn proving 
the {x^ijury.'^' I'he husband ^vife'privilegt^ may 
exclude the^s}x)use's evidefice. 

In oK^pr to invoke a husbaDd/wife testimonial 
orivilege. the parties must be yctually^married^ 
This is not true of the husband wife prjviltfge 
for confidential communications. Since this^^ 
privilegj* protectii coiyfidence^--niade between 
married ptK)ple, the spouses must have been 
married when the communicatiojrj was made, 
but divorc^ or tlTe death oi- cine will not,, 
orjiinarily, perrnit ' the . other to reveal the 
secrefts. The person whn holds the privilege is 
,th^ s|X)use, wJ^io made the confidential com- 
rminicati<>n. jHi^ the' case of a conversation^ 
involving tv(JfftcKa\ confidences, both spouses* ' 
nTast consent.^ 

The privilege for confidenjial cbinniunicatidns 
only protects private cOm^nunuations. If ther^ " 
is no' testinK)niaI privi4ege, the s{X)use or 



foriher spouse m*y' tetttfy to unprivilegi«d , 
information, as ditcuaised above, 

.:„:■..-...:. ■,:•■„ i : : ' 

The husljand/vvire privileges have special ap- 
pUcabilily to child abuse and neglect pr<5ceed" 
ing«; TradiiionaUy, the privileges hav6 not 
been available in criminal pwosecutiolis ^hen 
one sKk>u8e is accused of a drime against the. 
'otlier spouse. ^ * ^\ 

. • • ■ 

A crime a^inst the child'of either spouse is 
considered equivaleni to a crime against one*s ^ 
tpouse.' In these ai$es. the elimination of the • 
privilege is juitjySt^ the grqtinds that a 
serious crime against a child is ah offense 
agairist family harmony and society, and the 
parentis are the only persons with firsthaild and 
long-|erm information.^ 

This reasoning ii even more Compelling in 
civil abu5e and neglect proceedings where the/ 
focus is 0{i the child's welfare rather thtfn on 
"punishment for, a cri^ne. For this rea^^dh. most 
.States cemoved the hulband/wife privileges in 
^11 proceedings resulting from reports of abuse: 
or negloct. Only nine Stiites allow the privilege 
for confidentiai/ommunications to be invoked 
iif tlyse hearings,*^ and only ^eighx allow the 
protection of testimonial privileges.^* Where 
the privilege^ remains^ the general rulps apply» 
but, where the privilege has been removed^ 
either spouse, may be comi^elled to testify jtist 
as with any other witness. 
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Attomty/dfknt |>r)vil«9» 

.The privilege grfinted tljc attorney /clien; rela- 
tionship is jorobrilbly the oWest in history; U 
Was already in existerit* during the rci^ of 
El5?abeth-1 crf"'England.» 

The p|||p^ the attorney /client privil^is 
to promdie the fullest disclosure by a client to 
his/her attorney iriotdcr to secure thetniosi'just 
and efficient hanaling of claims;^ IJittler this 
privile^, thf client is free tp telf the Jawyer 
everythUhg, since the lawyer will be absolutely 
prohibited frdm reF)eating any part bt it. 

> 

The client^ i% the holder of the privilege, as is 
(rue with most proteO^ecf professional relation- 
. ships. 

The professional relationship exists whenever 
a person '<x>nsuUs a lawyer ior ]egal advice. 
Even if the lawvfr detide^.not to take the case, 
or if the client does not pay a tee, the consulta- 
tion will be privileged,^ 

V ■ . ■( 

Not everything an attorney does will aipount 
to legal consultation, 'however, and not all 
privileged cdmniunications are protected, in- 
cluding the lawyer's legal advice.^ The protec- 
tiot)» t6r example, does npt extend to readily 
observable facts about the client; nor, ordi- 
/narily, to the identity of the client whom the 
attorney is representing.* ^ 
^ ■ ^ - ' ■ ■ 

One may hot freely ask a lav^tf for advite on"^ 
how to coJhrnic a crime; l^<H|fcre, consulta- 
tions contrrning contei^ptiTfeQ crime and 
fraud are not privtl(^ged,»jjirdi^ if a 

person <fcjif^sses to his aty|toey^ his 
wife, th^s privileged; IMtif theattor|iey tells. 
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him lo get ri^ of the murder weapcm, ihki is ^ 
suilpression of evidence? and' is not privileg<^d. 

The interviews, .notes, ahd memoranda placed 
in an attorney's files as ar case develops are often 
not jvot^rted by the auorney/client.privilege. 
However, this work product is generally pro- 
tccitd from disclpsuYc in recognition of the 
attorney^ r)eed for privacy in preparation for 
trial. •■The ^,'work-product exception," as this.is 
called, operates as a' qualified privilege pri- 
marily to protect the privacy cfi an attorney's 
case development from an opposing ^ttorney, 

Confidentiality is essential to the attorney/ 
client privilege. And the presence of the attpr- 
ney's secretary or law clerk wh^n.tlie comrnuni- 
caiion is made d(x*s not destroy this confiden- 
tiality. ' 

At the other extreme, c:orheri4ig an jjttorney at a 
party will not result in a protected communi- 
cation. However, consultation in the attorney s 
office, with no one else but the cHent's rela- 
tives or a. dose friend, will be privileged if it* 
' apl^ears that the client intended to speak in 
confidence and that the' presence of the others 
was necessary to the consultation. For example, 
When .a mother accompanied her young 
daughter to an attorney to 'discuss the girl's 
.S^uetion, the consultation was held privileged 
•since- the motiier's presence" and parti< ipation 
wa^ "appropriate and necessary" to opvu con- 
versation between the girl and her attorney,' 

I( two or more- people jointly consult an attor- 
ney, that conversation is still confidential and 
protected, except .in an act^xi by one client 
agaigst ihe other.^ y 

The State|^*d t'ederal courts- recognize the 
attpyewcflHu privilege in both ciuil ^nd 

.criminal hfearing^ Only Alab^mii, .Massachu- 
setts, and Nevatla^haye specifically alxilished- 
this privilege in thild abuse.and tieglect deter- 

' minatfbns. In addition, Kansas, Mississippi, 
Montana, New Jersey, New Mexko, and 
Oklahbtpa liii^ have abolished thjl^ privilege 
by means of language abrogmwi^^' the' physi- 
ciatvpatient' privileges and similaV privileges 
pr rules-against disclosure" in child $l)use anf 

'neglect tases.' Sinit th*u;»imilar ^riyile^e" or 



"related privilege" found in New Jersey W 
not been interpreted by CQurt decision, we do 
not t^now if the attorney/jlfierti' privilege , is 
similar, to that of the phyiician/patient. 

In all jurisdictions other than these few,' the 
traditional rules apply to generally "seal the 
attorney's lips'"^ and exclude from evidence 
information imparted to an attorney by his/her 
client, whether the client is the parent or the 
•chilc^ . 
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I960). In the latter case,, the court recogniied the 



\gcneiiM>rule stated in the test but refused to 
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/ ' . 

Phxticlan/patkint privlltgt* 

i'lie term "-'physician " generally includes all 
medical doctors— genecal practitioners as well 
as specialists "in areas such as psychiatry, 
pediatrics, an4 opthalmology. Generally, den- 
tists are not considered physicians entitled to 
the physician patient privilege, ' 



•*rhe effect and scojx" of the privilege favoring the 
disclosure of txHifidential infornianon by doctors 
was dis{ US8ed in the chapter on ihe use of medical 
recx)rd5 at trial. , 
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Q)urtH sve the iiK^lica! pfefession as ilu* pri- 
mary prolVssioii ((> en<oinii)^i and ttVognizV'^ 
child ahuse or nej<lef 1. Dodors weif, iiHad, 
(he lirst to have the iej<a! obligation to report 
abuse rases. 

. / . ' ^ 

To allow courts tt) use evidence knoWn to <he 
physician, almost every State elijninated the 
' paiient/pl^ysician privilege in abuse , and 
negled hei^ings, Only California, Illinois, 
Vermont, and West Virginia p<Tmii any claim 
of privilege to'lx^ as>iertt%}. In Illinois, (his priv- 
ilege is waiv(*il for any person (including medi- 
caf persoiniel) making a refx'irt,^ and in Ver- 
mont the privilege d(x\s not apply to iWfor ma- 
lion concerning diildren who may be victims 
of a crime.^ 

« 
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R»ychoth9npl9t/cll9nt pil¥U9g9 

Maitv States let ogtii/e the spec ial lurd to pro- 
tect (roiihdisctosure the unguarded statt^neius 
made, by a disturfx^cf or de]>tessed person to 
his. lier counselor. PtUtic ularly in cliild abuse 
and neglect sHuati(Uis, tlu abusc'i is TiKl'T)^ 
seek couiiseling in an effort to prevetit future 
,a( ts of abuse and'o! lu^gh^ t.^>--^___ 

I hough skeptics (juesjion the exttMif id vvhidi 
( lients rely on privilege to pi event disc losure 
of their secrecs, prqfessionals fear that dis- 
closure may lead to negative reactiorhs by the 
client, may be perceived as betr^Jyal. or may in* 
teffere with future therapy.^ 

Psychiatrists qualify for a privilege ir^all States 
protecting the doctor/patient relationship. 
Some States, including'C<ilifornia, Conp^cti; 
cut, Florida, Illinois, Mai^e,- Maryland, Massa- 
chusetts, Michigan, tlnd.Ndw Mexico,^ grant a 
special and sepa^^^ privilege, to psychiatrists 

and psychbtheraf^isjs and their cHei^ts.- 

■. ■ / ^ • .. * 

J*sych(>tog/sts are granted a privilege against 
disclosure <>f cli^Mit;; conUnunic ations in 29 
States/ (ieneraljv, vhe j^ri\ ilef?e iji. given to 



licensed or cxMtifieii psychologists. In. States 
(such as ()rego!i) which license only persons 
" who have a Ph.D. iH^psvf hology /psychologists 
wiibout tlti^ dc^gree carinoi claim a pt ivilgj^* in 
any judicial' hearing. Iowa alone'iimoiig the 
Statics grants a })rivilege 1%) 'koUnselors/'^ 

The term Vounselor" usually includes persons 
with less than a Ph.D. However, even this 
broad {erin usually does not incluckr nuMnl>ers 
of ^supfiort groups" such as PareiUs Anony- 
mous. Where the privih^ge exists, it typically 

l>e1ongs to the client. - , - 

> \ * . 

Cienerally, ihr^^lient's consent is not required 
when lu!^her mental or emotional-estate is an 
issue in the case. Thus, if an abusing pareiu 
c laimed teinporary insanity as a defense to a 
criminal proj^ecution, the parent's psycho- 
therapist could be compelled to disc lose confi- 
dential communications that relftted to the 
defeiise; a claim of privilege would b<* 
ungroundc'd. 

The professional relationship exists when the 
theriq)ist is consuLtc^d for diagiiosis and treat- 
n\ent of an emoth)nal problc^m. As with the 
physician fxitient privilege, there* is no privi- 
lege#K*tween ^client and therapist when the 
therapist is consulted solely for his her expert 
J ei>mnoiL>' and ;i)aLJbL)i..Ln!auiimLL'^ : — 



If, fo! (he .court, ati alleged abuser agrees to a 
psvc hologic al examin/Ui()n — by a coutt-ap- 
|K)ini(xl theraf^ist, by a theiapist of his hcM cnvn 
c hoosing/or by a pi otec tiveiervic es therapist— 
the fesidts of this examinatfcn are admissible 
evidence, e\en where psychotlnnapists are 
privileged. , , ' ^ 

Many States 'that ^recognize a privilege, fc5r 
psychologists do not recogrii^ie that privilege in 
abuse and neglect hearings, feeling that report- 
ing and diagnosi^ng the prablem is of greater 
« impQiiance than * 'counseling ^nd treating 
people whose mental or emoiionat problems 
cause them to inflict such abvtse/"^ However, 18 
States^ Jee! *that Jestroyit% a client^ confi- 
dence in his her therapist, who ma\^be [relating 
the problf^m, is riot warranted l\v the possibility 
of obtain irlg evidence froni mental heii^ith 
practitioners. ^ ' _ 
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NOTES TO CHART 

1. Caltfornia gramed a privilege to physi- 
cians, preventing disclosure of confidential 
information except in a /'^commitment or 
similar proceeding'* (Evid. Code §§994, 
1004 (1966)), 



V PsychiairUts and psychologiiu ar« granted 
a privilege in California preventing disclo- 
sure of confidential information unlcu. 

(a) the parent it under the age of I6» 

(b) the psychotherapist has reason to* 
believe .the jMiient hai been the victim of i 
crime, and ^c) that the "T>e8t interest of the 
child" requires disclosure (Evid. Code 
§§1014, 1027, (1975 Supp.)). 

3v Geofgia grants a spouse the privilegc/hpi 
to be compelled to testify for or against the 
other spouse. The spouse miay testify vol* 
unt^diy but, in any event, the spouse may 
not testify as to the confidential communi- 
cations (Ga. Code Ann. §§38^418(1), 38- 
1604 (1974)). Either privilege is available in 
abuse and neglect hearings. 

4, Georgia granted no physician/patient 
privilege but allows a privilege for psy- 
chiatrists and psychologists; this privifege 
may be invoked (o exclude the psycho 
therapist's testimony at a child abuse or 
neglect hearing (Code Ann. §§38^418(5), 
84^5118 (1974)). . r 



Illinois granted art absolute waiver of all 
privileges tq the person making the report 
of abuse ,or neglect; biit privileges rfiay still 
. be,.jdaixned^by^ persons and^xrofessionals^ 
who do not make the report (111, Anjp. Stat. 
Ch. 23 §2060 (Smith^^Hurd 1976 Supp,)). 



6. Iowa granted a privilege against disclo- 
sure of confidential commur\kation8 to 
counselors as well as to practitioners of the 
healing arts. The privilege granted coun- 
selors^ probably applies to psychologists 
biu not psychiatrists. The counselor's priv- 
ilege has not been waived (Iowa Code 
§622.10 (1975^upp.), §2S5A,8 (1969)). 

7. The Child Abuse Reporting Act makes 
unavailable the physician/patient privi- 
lege and "similar privileges or rules 
against disclosure.*' For the purpose of this 
chart, that language has been Interpreted 
to waivq all the privileges analyzed. But 
refer to the text for a fulh^r discussion of 
the problem. The States wfch this statu- 
tory language are: ^ 
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Kuitilk Slau. Ann. gS8-7l» (197S). New Mexico St«V Ann. §13-14-14.2, 

MWuipiij Cod. Ann. 84S.^l-i7 (f) (1975. okUhom. S.... .1,, 21 m» (1975 Supp.). 

Montana Rev. Code Ann. glO-lS07 (1975 8 Boih the. psychiatrist/patient an<^ the 
Supp.). piychologist/patieht privileges are freely 

" ' • ■ ... 



ILIMINATION Of mViUtOlli AT HIARINQt 
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TMMvUQIlltl wOVfMVHItlHMllOfli 


ALABAMA 

ALA8KA 

ARIZONA 

ARKANSAS 

CAHFORNiA 


Nop 
No P 
No P 
Nop 
No P 


No P 
No P 

NoP 

No P ; / 


NO r 


NO r 
NO r ' 
NO r 
No P 

Notti 


no " 
No P 
Not«2 




CQLOnAQO 
OONNICTICUT 


NoP 


No P 




NO r 


1 




NoP 


NoP 


» 


No P 






OiUAWARI 


No P 


No P ^ 




No P 


NO r 
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COLUMBIA 
AORIOA 


No P 
No P 


No P 
No P 


— 


Nop 
^0 P 


f4o P 


QlOf^QIA 


Notts 






NO r 


Ma*a J 

NOtS 4 




HAWAII 


NoP 


No P 




Ma It 

No P 


Ma B 

NO r 




IDAHO 


No P 


No P 




NoP 


Nop 




ILLINOIS 


No P 
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INDIANA 


No P 


No P 




No P 






IOWA 


Nop 


No P 




NO r 


NOiS 0 




KANSAS 


No P 


' No P 


No P 


4.1a O 

No r 


Ma ta 




KINTUCKY 


No P 


No P 




No P 


Notts 




LOUISrANA 


No P 


NO,P 




Nop 






MAINS 


KJn P ' 


nu r 






No P 




MARYLAND 


V 






No P 


No r 




MAS8ACHUSITTS 


No P 


No P 


No P 


^0 P 




- nwjwrnfcj<Mj^ 1 


N£lEL 


.-NaP..... 




No p 


No 





' MINNCSOTA 


No P 


No P 




Nop 






MISSISSIPPI 


no 


Kin P 

no r 


NOP 

' ■ ■" 'r"-^ 


No P 


r^o-p 


8#« Nots 7 


MISSOURI ' • 


Nop 


No P 




No P 


No P 


S*«Nott7 


MONTANA 


No P 


No P 


No P 


No P 


Nof 




No P 






No P 


No P 




NEVADA 


No P 


No P 


No P 


No P 


. No P 




NIW HAMPSHIRE 


Nop 


No P 




NoP 






NEW JERSEY 


Nop 


No P 


No P 


No P 


NO-P 


Sm Nott 10 


NEW MEXICO 


No P f 


No P • 


No P 


Nop 


No P 


Not* 7 


NEW YORK- 


, No P 


No PV< 




No P 




. NORTH CAROLINA 


^ No P 


Nop 




No P 






NORTH DAKOTA 


No P 


NO P - 




No P 


No P 




OHIO 


No P 


Nop 




NOP 




S««Not«7 


OKLAHOMA 


NoP 


NOP 


. No P 


Nop 


Nop 


OREQON 


NoP 


No P 




NOP 






PENNSYLVANIA 




No P 




Nop 


NoP 




RHODE ISLAND 


NoP 


NoP 




No P 


No P 




SOUTH CAROLINA 

SOUTH DAKOTA 

TENNESSEE 

TEXAS 

UTAH 


No P 
NoP 
No P 

«r 


No P 
Nop 




No P 
No P 
No P 
Nop ' 
Nop • 


~ No P 
No P 
No P 
No P 


♦ 


VERMONT 

VIRdiNlA 

WAIHINQTON 

WEST VIRGINIA 

WISCONSIN 

WYOMING 


No 
Nop 


''nop 

' No P 




Not«9 

No P 
No P 

No P 
No P 


No P 

No P 
No P 


! 




available in Ken tuiky (Rev. Stat, S19.I11. 
421.215 (197d)). ^ 

9. The privilege granted Against testimony by 
. physicians, dentisti. and nurses in Ver- 
'.tnont is available except for ^information 
indicating ih^t a patient under the age of 
16 has be^n^he victim of a crirne." (Ver- 
mont Stats.' Ann. tit. §1612.0976 
Supp.)). , ' > 

.10, New" Jersey ,<iiats, Ann* ,§9;6-8.46j|<5) pro- 
. >'ide that neither husbandAvife, physician/ 



patient, social woi^cer/^cUem, and other 
related privileges shall, be grounds for ex* 

' eluding evidjpncr from abuse or nejflett 

,hearfng», 

■' ' ■ ■ . .. " ' ■■' ♦ , ;■ 

11, In. the Dfltrict of Columbia, the Family 
♦ Court may waive the priyHegei grbnted to 
spouiti and doctors if the'courr deddes 
that justice requires disclosure of the infor- 
mation. There is no privilege for psycholo- 
gists (DC, Code Encycl, Ait^. §2-165 
(1970 Supp.)), ■ ' - 
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RIGHTS OF PARENTS AND CHILDREN 

• RIGHTS of Parents 

• RIGHTS of Chlldran 
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RIGHTS OF PARENTS 



In general, it is recognized that parents have 
constitutionally protected righti in raising 
their chitdren as ihey see fit, subject to the gen* 
eral welfare of the child. Parents rights are: 

1, Right to Notice 

Adequate notice of dependency and neglect 
heyings is required to be given to parents in 
order that they might meet the charges made 
against jthem. » 

2. Right to Counsel 

Whether or not coupsel is provided for parents 
in dependency and. neglect cases will depend 
upon the particular jurisdiction involved. 
Some Slates provide for counsel; some do not. 
Compounding the confusion in this area is 
that, while several co,urts have held that a right 



to counsel in neglect proceedings i» requifed at 
a matter of due procets and equal protection, 
other courts have specifically denied that such 
a right exists. Th^ issue appears to be ripe for 
Supreme Court consideration. 

3. Right to a Hearing 

4. Right of Family Integrity ' 

5. Right to an Impartial Hearing 

6. Right to a Jury Trial 

7. Right of Confrontation and Crocs- 
Examination 

NOTE: Comments with regard to "rights" 3- 
7, considered under "Rights of, Chil- 
dren" (below), are equally applicable 
to parents. 



RIGHTS OF CHILDREN 



Thr rights of children come frc^two sources. 
Ffrst are the rights in the lI.S.\k)nstitution 
which the courts have found applicable to chil- 
dren. Second are the rtghts granted to children 
by statute and common law. It should be noted 
that the exact nature ajd exteht of theseTTghts 
will vary greatly from Slate to State and that, at 
the present time, commentators are in disagree^ 
ment over what is constitutionally required 
and what might be desirable. * 

L Ri^ht to Notice 

Wjiile a right to receive notkre of dependency 
and neglect hearings is required to be given to 
parents, whether a separate right exists on 



behalf of the child is not clear. The utility of 
this right, however, clearly depends to a large 
degree ufK^n whether .counsel is* also provided 
for the child. 



2, Right to Counsel ^ 

The right to counsel lor children in depejpid- 
ency and neglect cases varies greatly from Slate 
JO State, some providing for it and some not, 
^When provided, it app<|ftrs to be prpvided for 
/ both the adjudicative and dfsposftional sta^s 
of the hearing. This^ right is particularly 
importaitt, as effective utilization of other 
rights may depend upon it. 



8. Right to a Hearing 

A hearing is required before a child can be 
removed from a home, except in an emergency 
situation or when the child is held aftfr an 
emergency removal. While this right might 
appear to be protective of both the child's and 
the parents' interests, some States allow for 
removal upon consent of the parents alone. In 
other words, in these States, this right is 
waivable by the parents for themselves and on 
behalf of the child as well. 



4. Right of Family Integrity 

Authority, exists in some jurisdictions to the 
effect that before a naiu|al family is terminated, 
attempts must be mjide to strengthen and 
rehabilitate the farhily. Statutes in some States 
express this in the form of a preference for care, 
guidance, and control within the natural home 
of the child, rhe court caA, of course, T^ondi- 
tion the child's remaining in the home upon 
cooperation with agency personnel, mahdateci 
counseling, and correctional therapy foi' the 
parents or^the family as a unit. 




5. Right to an Impartial Hearing 

Most States provide that the parties to a juve- 
nile hearing are entitled to a heajring by an 
impartial judge. 

b. Right to a Jury Tri# 

A right to a jury triaH» provided by only a few 
States in dependency and neglect cas^s. It is 
unlikely that the Supreme Court will find such 
a right constitutionally mandated in the near 
future. - I 

\^ 

7. Right of Confrontation, and Cross- 
Examination 

hi determining whether or n6tj a part^' is 
entitled to the right of confrontation and cross- 
examination, the courts look to the potential , 
seriousness of the impact of the hearing upon 
the individual. Given the gravity, of a deter- 
mination' o< neglect or abuse and che repercus- 
sions such a' finding may have up^n a child, it 
would appear that he or she should be accorded 
this right. Of course, the effectivleness of this 
right depends u{x>n representaVipn by counsel. 
-Gfnerally, it appears that when<bunsel is pfo- 
, vif^cdior the c?tiild, counsel is also allowed' to/^ 
examine fh^ witnesses.' ^ 

1 
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V How to Read Legal Cltatloni 
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GLOSSARY t)F LEGAL TERMS 



ABET 

act in violation o 



To aid or kelp a penon to perform an 
Pthe law. 



ABUSEHl)" Mijuse; (2) Infliction of injury 
(mcmal. plysical, or emotional); ,{S) Molesta-" 
tion. Abuse of discretion it the failure to use 
sound judgment in making a decision. Abuse 
ol process is thtf use of the legal system in an 
unfair, illegal, or unconscionable way,, . 

ADJUDICATIVE HEARING-Hearinffto 
determine the farts in a particular caseMrofirst 
stage of a bifurcated juvenile court plxTss. 



AFFIR^M— To confirm or agree. A' court!i' 
actiol^ it Affirmed when an appellate tourt- 
indicates thit the lower court's action was 
correct, 

* .• ♦ ' > 

ALLEGATION— Statement of'charge which ' 
one side of ailegaL dispute exp^^^ts to be able to 
prd^'c at a^tfbsequent trial "or hearing. . 

APPEAL— (Ifjtjj^ of asiting a higher court 
to revie# the a<flpn< of a lower court,' (2) Also to 
ask a htgher court to 'review the actions of a 
wer coj|pi». 



ADJUDICATORY-To be heard, tried, anfi 
'determined by a judicial body. ^(|||||^ 

ADMINISTRATIVE— Branch of the govern- 
ment that, carries out the law. 




MINISTRATIVE AGENCY-Subbranch 
of the government set up to carry out the law. 

V 

ADMISSIBLE— Proper to be qsed as evidence 
in reaching a decision. Evidence is admissible 
where it may be properly used by the trier of 
f^ct in deciding a question of fact. 

ADMISSION— Voluntary statement that a fact; 
is true. 

ADMISSION BY SILENCE— Adoption of the^ 
declaration made by another by failure to 
object to it under circumstances indicating 
that an objection woultfbe a normal response. 

ADMlSStONS'—Statements made by a party to 
an action; a hearsay exception. 

AFFIDAV^IT— Sworn, written statement made 
before a person authorized by law. to adminis- 
ter a binding oath. 



ELLATE--Ecferring to appeals from 
or decisions. Thus, an appellate court re- 
views the decisioni made by a lower cQurt. 

APPOINTED COUN$EL~Attorney picVed 
by' the court, to Vender legal assistance to bne 
unable for a variety of reasons to obtain 
his/her own cqunseh 

ARRAIGNMENT— (i) bringing of a F^r«on 
before the court to hear the charges against 
him or her; (2) Time at which ^ per^om for* 

^mally pleads guilty or not guilty- to a charge 

■ .against hirx) or her. 

ARREST--#T^king of a perjoi^ to answer <Jtim- 
inal^h*r^5^d corresponding deprivation of 
liberty*." : 

ASSAULT— Int'entional show of forc<; or 
action whifh could make a reasonable person 
fear attack or harmful physical contact* 

A^EH nVE CONDUCT—Behayioi^ meant td 
communicate a message; e.g.y designating an 
object by pointing at it. 



BAD MIt'HHl) Opp^ite of good ftithl (2) 
Implying fritud or deceit; mlileading; or ne- 
giect to perform «n 'obligation promoted by a 
aihiiter motive, , 

I * 

BREACH OF CO^IF^D^NC£-Any act done 
contrary to trust placed in^ a person. 

BREACH OF.D.irrY-Kailure. without legal 
excuse, to ctrr^ovit an obligation. 

BIFURCA'fEp— Jti two parts or" sections. 

CIVIL ACnON—LaWsuit that is not crimi- 
nal in- nature; a court action brought to en- 
force a right or obtain remuneration for a 
.wrong as opposed to government action 
brought to punish a person for commiuing a 
crime. 

CIVIk LIABILITY— Amenable ^lo civil action 
as opposed to criminaj prosecutyan. 

CODF.-r-Collectipn of laws; -e.g., the Code of 
!hl;ammurabi or a city building code, 

■> * - ■ 
COERCION— Force or compuFsion; making a. 
person act- involuntarily. 



against him/her urid to questipn-thett) v«th re^ 
gard to their accusations and observations! 

eONTEMP Jr--tl) An affront to the court .or 
tribunal in question; (2) An obstruction of- the 
couft's work; (3) Disobedience to a judge's 
confmand. 

CONTINL^ANCE— Postponement of legal ac- 
tion; such as a lawsuit, untih a jater time. 

CON\aCTlON— Findine of g^lt in a crimi- 
nal trial. f \_ ^ 

COURT 6rDER^{1) Directive issued by the 
court having the authority of the court and en- 
forceable at law; (2) Written -command ot 
directive given by a judge. 

CFtEDIBILITY— Believability ' of a' person, 
"especially a witness. ' . 

CRIMINAL— (1) Person who has committed a 
crime; (2) Illegal; (S) Having to do with illegal 
conduct and the law of crimes. 

CROSS-EXAMINATION— Questioning an 
opposing witness at a trial or hearing, usually 
subsequent to liis/her direct examination. 



COMMON LAW— (1) Judgermade law as op- ^ , • 

f)osed to legislature-made law; (2) Changing^ CUSTODIAL INTL^RROGATION— Ques 



law having English origins and resting upon 
trttdition or custom. 

COMPETENCY— (POr purposes of this text) 
the legal capkity to testify; not synonymous 
with mental rapacity. 

M 

COMPE TENT— Proj.>erly qualified;, having 
the proper quallficatiort^. 

COMPETENT EVIDENCE-Evidence that is 
(a) of a proper nature to prove the point in 
question and (b) relevant. 



CONFESSION-Voluntary 
wrongdoing. 



statement 



of 



CONFRONTA TIONf, RIGHT OF— C;onstitu- 
tiottal guarantee requijing that a person be 
allowed to face his/her accusers and witnesses 



tioning that takes place while a person is in the 
keeping of police or other officiaU. Custodial 
jn this sense implies a lack of freedom or the 
preserice of some degree of compulsion, 

CrSTODY— General term indicating some 
form of care and keeping which is more for- 
m^jlii^ed than iliere" possession; for o^ample, 
parents n/^rmally have legyl cxistody of their 
children. • / . 

DECLARANT— Person who makes a state- 
ment or assertion, • 

DECLARATION— (1) Unsworn statement 
made out of court; (2) Public, statement; (3) 
Forma! statemeftt of fact. . 

DF. FACTO— True ill fact, in reality, 



DKFAMA I iqiSTDF (;iiARA(;i KR^iijiuing 
a |>rrsOtrs rtsl^maiion or character iK:^ fajsc 
, reprweiuatiohs. 

nKFENDAVr---(l) PtMsoiv Ixing sued In a 
plainiiff; (2) Person iigaiiist whon^ legal acnoii 
is brcxiiglii, / 

DKLIBERA TK— Done after (oiiiickrauon anc| 
wiih full knowlednv! ^i<^>^ ^iucideu or v<\s\\\ 
willful rather ihan merely iiitentional. ^ 

DHMKANOR— Conduct or apiK^araiiet of a 
{H^rson, e>p<H ial!y a witness who is tesifyins at 
a trial or hearing. 

DKNll^RRKR-Legal pl/ading w))i<h allc^ges 
that' dvr-fads as re|)i'eirnted by tfu**op(K)sing 
party, even if true, aiy^nsuffic ient jo siip{)()r{ a 
clain). 



DISCRE'riON— Power* to act allowing some 
' 1(H way for ac tion. ' Disc.retjonary ac tion'' is ac- 
tion not mandated or (j)n)}H:lled bv Jiome rule, 
order, or guideline, 

DISMISSAl.—Ac^Timi by the judgt\shi(li re- 
moves a giver) ease frojn the cx)urt. .^wh action 
may Ik* wifh prejudice, meaning the party is 
barred from ever bringing the case again, or 
without prejudice, meaning that thec asecoulcl 
Ik* brought at a later time. 

DISPOSIMON — lM!)al result of 4^ c;c)uri prcv 
ceeding, such as: dismissal/ sentence, {)roba' 
ifon, fine, imprisonment. ' * 

DISPOSI riONAi: nKARINX;-#1earing to 
^Adeterminc* the ac tion to 1k\ taken by court in;i^ 
particular case; thc^ seconci stage of a bifiirca- 
ted juvcMiile couri hearing, . - - 



I)K NOVO— (I) Anc^w, afresh, a second time; 
(2) A <()mpletely new start ignor ing pre\ ious 
oc c uri cMiccs. V 

DKPKNnKNOV— St^^iie of reiving on another. 
A c hild found dPfyendeyxt is held to Ix^ in need 
of aid. • / ^ 

DKPOSI I I{)N~i*i(>(('is of (aking sworn irsti- 
inonv <S\\\ of court, 

* ^ » ^ • 

DIClAr- (!) DksV ussions ol siifc issues or unre- 
lated poTnts— in a IcgaJ opinion. :i dttt Ussion 
of points or issuers not related dircx tlv to (he 
questicHi at hand: (2) Phnal fortn of the word 
dictum. 



^DKM UM—d ) Singular torm o{ dicta; (2) Dis-^ 
c ussion of sicie issues ^oi uinolaieil points, par-^ 
tieularly ip legal opinions" . 



DIRKCI ■ i':XAMINA 1 lON-Kxaniinati^n of 
a witn^ess by the persoij who has called 
him her as a wiinc^ss. ' .n 



I)IS(X)\TR^\"K>cehang(' of information be- 
tween sides irr a lawsuil. Vhv four n)ost com- 
mon ^yp(*s of dis^>veiy *{nc interrogatories, 
depositiofis. demand .for admissions^ and 
demand for production of documents^ 
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DOCIKK 1 — Sc hedide of ca'^es tu be heard by a 
coint. • w * 

FRROR— Mistakes made by ^1 jirdge cone errf- 
ir)g,a tr ial, whic h allows a partv ro a coirrt iii- 
tion to seek review of the ac^ior) 1)y'a higher 
cour t, 



latiOrr Hirat 



KA'lDl'.NCK — Irdoi inatiorr Hlrat i\ or might Ik' 
preserried at-a trial or Irearirrg. K\ idehc e ^rrav 
also inc lude j)hvsical ol)fec (s used to demcin* 
^trate a fac t at a trial or hearing. 

KltANIINA I ION— Quc^stioniUg of if witness, 
eithcM dirctr ily ot (hiough c^ross-exiillninaiion. 

KXANflNKR— (li .yairic^ for a (\ u^mJ hear ines 
offic:er or administrative jtrdge: u>A j 
official in an ageru y. 



juclgeirke 



KXCLUSION OF K\1I)>:N(:K-ro not^dlow 
eviderue to be usai in a trial or heain')g;7)ften 
done i! unconstitutional nrc^tUods wvw used in 
obtaining the (*vi(l(*nce in cjirestion as a. pro- 
phylactic measure. 

KX(:I,(^S1{)NAR^' Rl I:K-Rule of evidence 
that, in i\ (r iai or hearing, prohibits die use* oi 
e^denc ol>tarrr(^d in \'i(ilH(ion ol (orrstitu^ 
liohal i ights. 

1)6* 



' *:X(:iU.PAN()HV- IViuliiiK i6 sAow noniiv 
vrtlveiiRMH, excuse, or jusuli(iui(«v KX(nlf>a'' 
tory' evkiemr UMuls lo 5vJ^<>^^' jusriiicaMon, 

of Hll iU t. , ^ 

KXPKRI WI l NKSS~{)ne who js c|ua!i|uHl 
by training r)i cxfHMieiur lo Hivrjy>inioM testis 
niony on a sul>jtxL * 9 

w 

. KAC I In IS^l/K^ljj^iVt al^)vt wmrh (here is 
some (lisj)uie. KactsMiof in iss^ne are iireIe\!Ln)i 
aiul may not be proxen. ,,| 

FAl.SK J^VkTHNSF-Ah Mntruih™s|K>ken. 
^^ written, or othei w'ise cointnutvicateci— *ust^ to 
<lecei\e anotht^r, es[)ec ially t^tr the puipose o( 
()l)t*yning his her property. • . 



ilRSr IMPRKSSI()N-\ew. A lasc of (ust 
' Tiilpu^sioH is oneMhat presents a (jiiestion not 
|)reviouslv Mandlrd bv* i!u' ((nu t. 

. 

VKRrn -T-Resuh or [^rodiu t oT; tM^.. evick^x e*is 
{hv (ruit o( a s(<u< h, 

(;{)()I) KAI I H — l!(>nt'st: iUiuv iu homsw. 

(iir AROIAN — Person having ihv h^gal right 
and liuiy to care (or iht^ interests 6i another 
IxHause tht^ ^aiKT is incapable of doinj^^ so him 
or heiself. Ihr anangt^ment is calfed* aV 
guafdiamhip. 

(.I'ARDIAN AI) LI I KM— Person, often a-* 
lawyer, to lake (are of another's interests. Sucfi 
guardians are usually appointed U) safegu^r'd. 
the r|fights of persons oiiierwise incapable of^ 
handling their ow^n interests. 

H^^ siatemenL other than onq 

*nacj|fby the declarant while testifying at the 
trial or hearing, offefed in evidence^ to prove 
the truth of the matter asserted, ^ ' 

HEARSAY RULE-Rule excludirig^-fiearsay 
from evidence in a court or other hearing and 
its numerous exceptions, ^ 

^ HOLDING-— judge's opinioa in a case; espe- 
; cit^lty the esserttial part of the opinion and 
not including dicta. ^ ^ 



'IMMl'MTY— ProU'dioti. from legal liability. 
Such proieciioii (an Ix' either total or partial. 

INCARCKRAriOJ^-Coniin^iu-nt in a jail 
or pfisoti. 0.. . 

JNCIILPA'I'ORVt- I nuliiig to >how involve. 
'\r\vi\{ in an aciioiL 

Lo compensate or reimburse 
one who has\uffered a loss, 

INDKMNVLY— Agreeinent or contract to com- 
pensate or reiinburse another foi a loss, 
t / - 

IN rjb:RROGA rORIF.S--(l) Written questions 
s<MU to the op|X)sing \Mny or pinnies in a lawsuit; 
(2) Written questions addix^ssed to a ^witness. 

INIFRSrATF <':OMPAC:rjAgreement 
twetMi States which has bi^eh passed as !aw' by 
the Slates aiKJ been approved by Gongress/ 

IRRLLKVAN'L—Having norhing K) do with 
(ht^ 'issue at hand. Irrelevant evidence is not 
adinissible at a trial or hearing. 
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jLI)K;iAL~(l) Having to do with a courr; (2) 
Bran<h of government that interprets law. 

jl'RLSDK:nON-(l) (;ef)graphicaMy, the area 
within whic h a court or public official lias the 
l><)wer to operatev(2) SubjiK i matters or persons 
over whom or over which a (otn t or public 
f^f^cial n>ay exetcise his^er power. 

KNOWLNGLY-^IntentionaUy, with full 
knci)wledge; willfully. 

LAY WITNES.*>~N*onprofessional in a given 
field, A lay witness is one who is not qualified 
as an expert in his/her field. 

LEADlMCi QlJE.S riON-i=^Question framed in 
such a Way as to >ugHest the expected answer; 
, e.g., "You c^at cat food on Thursdays>don'i 
you?", . 

LIABILIXy INSURANCE-Insurance that 
will cover*ir)curre<i legal liabilities arising out 
of a particular i^pe of action; e.g., automobile 
collision liability insurance. 



—Re^jpoDHiblf for some^thing; having 
a duly nifoKTayie at law,^ ^ 

MAL1(;K— (I) III \s\\\\ (2) lt)i(nn4)nai harm 
without jusiifica^ion, 

i 

MANHA I'KD— Reouara}; t\g.. a '^maiulated 
agency ^ ii oiu' rtx\^ired U) acr ii) a given 
situaiiot\. . ' ' ^ 

MKNIAI. INli^RY~(»<^nrral UTin us(\l to 
drnottv euy)tional abu^r or negled. 

MISDKMKANOR— Offense not anM)unting to 
a felony (seriotis offense) u!>uallv piunsh(^)y a 
fine or shoii piisoti sencei^a\ 

;M() 1 1()N~Re(i(1est'tlhat the jiulxe in a trial or 
hearing takt' some <ic(ioiK ^ 

NE(iLK(; I — ( I) Failure to priKceil in a proper 
manner; (2) rhe absence of ift tion 'where it is 
required. ^ 

OAIH— (i) A swearing that one is bound to 
do something; (2f An>\issertion that indicates a 
mciral duty to perform. ' - 

OBJKCmON'— l^rcKfss of stanng that an 
action by the opfKTsing side in a lawsuit is 
unfair. in^prop^T and asking the judge to 
make a decision c oncetning whether the action 
in question may be taken. 

OFFICER OF 1 HE- cbl'RT— Court \\x\^ 
ployees» such as judges, bailiffs, clerks, and 
sheriffs. Lawyers are also officers of the court 
and subject to court rules. 

OPE.^ING STAIEMENT-^Statemeni made 
by an attorney at the starfof the trral or at the 
beginning of hi!^ hec presentation Opening 
siatemrnt summarizes attorney s position and 
usually what he/^he hopes to prov^. 

OPINI()N—( t) Lawyer s document ihdicatiVg 
how ho or §jhf believes (he law appliei to a set 
of facts; (2) Dei ision of a judge in d ca«e a^d the 
ratiortale for iliat- det ision. ; / 

OVERRllLE~(I) lo reject; (2) IrJ^uperse^^^ 
A <wt is oven;4led wiren the priijK^i][^k^^ 
which it w8s decided are rejecte^gf bf > 



court or by the same coiafat a later time. An 
objecHott is overruled when it is rejected and 
not given effe<t, 

P4RKN,S PATftlAE-GovTrnrnent's rjght 
a!id responsibility lo care for mitiors and others 
ui\able 40 legally care for themsdves. 

PARTY— Person ajpcerned with or actively 
•taking pa/t in a proceeding; e^,, in a child 
defxendency hearing, the biQldgical parents, 
the child.. the State department erf child welfartj, 
the State. 

PKNAM Y— Jmposed punishme>/t, ■ 

PERjUR-Y-Lyinft under oath. \' ' ^ 

PETH lON-*Written rtxjuesl to a C9Urt— 
especially' a juvenile court—that it take action, 
in a particular case, 

PLAINTIFF— 'Person or agency who'fil 
complaint or brings an action in'courii 

PRECEDEN T— (1) Occurrence rtf^ui/^ pri^r 
to the happefting of sohiethin^ jHsey^ig., pJrior 
to driving, you must possessi/© iiccj^— rhis is a 
coridiiion precedent; (2) Ppor^'x^n decisions 
relied upon in deciding aylurnil^jn^gal problem 
ijoccurrihg later, 

PREJl?DIck-(l) Bias, Ifciining toward one 
side without reason; (2) Substantially harmf ill 
to the rights of a person (e.g., "prejudicial 
crrof ). Dismissed with prejudice mearfs that 
all ngh,ts ;jafre lost; a case dismissed with 
prejudice /^not be brought to court agaiin. 

PREL/MrfNAHY HEARING-Hearing -held 
prior tVthe u'itl or major hearing— often used 
to cl^i^y jiisues and to narrow the scope of 
investigatidn of items in dispute. ^ ' 

. .]^R,ESlJMPTlON,-Conclu3ion or '^n .infer- 
ence drawn. A presumption of latv, fpr, 

^ example, is a rule that, if a certaiivfact pattern 
exists, the court must jjiuton^tically draw a 
specified legal conclusion, 

PRIOR RECOLLECTION RECORDED- 
Notes made 'at the time of an incident; a 
^ hearsay exjreption. 
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PRIVILEGE— (1) An advantagf or ri^ht of 
pfeirraitial tiFraimriu; (2) A sjxh ial acivama^c, 
VuH a righi.^ , , 

PROBAfili: (lAlI^^^^i^oMabit " suspkion.' 
suppoiied by Un i( that art evrnt has otturretl. 
^Such suspicion must. biased upon facts 
kflqftn prior to lAirtR ac tions gcAtmed by the 

PROB.aW^E— Tending to pcp^^soipy^h'ing. 
Evidence is probi>ftve when it JietJdS.io pr()ve a 
f«ct. Fdct$ are probative vvhetl «»|jy'rend to 
prove an rlt^ment ne<ev>ary rftr/W <-ourt to 
cotisider, f / < ♦ 



the order of OKainination is: (aVxiiret t, (b) ( ross, 
({ ) retlirett, (d) recross. 

■ / ■■ . . 

RKDmF.Crr EXAMINAnON-QvestloninK 
of a iyitiiess following^cross-examinaiion. Such 
cxairtinaiion is Hniiied to subjects raised iu the 
• cross-exatnina'tiorij, Thus, the order of exatni- 
/ .ixation is: (a) direct, (b) cross, (c) redirect, a/ld 



recrcjss. 



4 vcx.^- 

jj^nsa- 
[)l^v«ki MS 



PROFESSIONAL -Onew,ho pin^{ies 
tion '^or qccu|>ation inyohipif Ia 
education, swecial knowled^* art'd.co 
tion or profit. Thf Iab6i^ o|: sWill in 
primarily men'ial or ,mW'llettu/l 

PROPONENT~~Pers<H> ;;Avho^^f(ers fen it'tTin 
into evidencfe. falls a wUhtji^, makes a motM. 
6r does any act likely tp b« o;3p<;^ed by anc^lher' 
party/ ' ^ . . 

- ■• ■.•/ ■ / • • . ■ 

PROSEClITlOf/;-To charge a.persbh with a 
icriij^e and begin cfriminal trial prcK:eedinfes; 
e.g., to prosecute' a thief. Fhe process itseTf is 
calkd /pmsecution. • 

_;REB:U^jAL--'( 1} Presentation of contrary evi- 
A'^^^^^'^^Nj^^^^ fhat a stated proposition is not 
tti|Jjf;f(a)/':^tagc of a trial when such evidence is 

iREBUTrAL EXAMINATION-Questioning 
of a witness designed to defeat or counteract 
(he effect of previous testimony. 



RECORD— (1) Formal written account of a 
/ca$C| (2) The elements of a case upon which a 
^i juiry may reach a decision; hence, evidejnce 
!^rjikk from the record" may not^Jbe considered 
the jury. , 

RECROSS E^AMINATIOll-Examination of 
a witness following redirect examinatiol^, The 
scope of Jiecro^s exarrfinaiioh is limited tc^ 
. isAues covered in redirect examin^ition. Thus,* 



KEFERKE-MPerson appointed to resolve dis- 
pute*. Si^h a person may or may not b?.a 
judge. , 

; REGUl„>U<I,Y.KEFj:. BUSfNF.SS RKC:ORDS 
— Systematically kept records'--of a business 
jK tivity; a hearsay ^ception. ' 

REHABII .rrA TfON-iResioratioii of former 
rights or abilities, e^c. RehabiliiatioH of a 
^ witness' means tc:> restore thai person's believn- 
bjliiy after rt has fn^en puj into question, 

RELEVAN'r~/\4^plicable to an issue at hjind. 
Evidence must tK* relevant to be a/iniissibie at a 
trial or }^e<iring. 

REMAND— Iq return or sQrid back. A case is 
remanded when the appellate court returns the 
case 'to a lower .court for further action. 

^RETAINED COl^NSEL-.Vttorney; one pro- 
• vides for him or herself— as c^^fxjsed to 
appointed cowmW retained for, a persoii by the 
court. ' , 

■ ■ . .-^ 

REVER.SE— To sei aside, as when an appellate 
court reverses the opinion of a lower <!ourt on 
afipeal. A reversed opinion has no effect. 

RULES QF EVIDENCE-Laws and f^rinci- 
ples that dtJ^eriTiine whether or not a particujar 
item 'or piece of information lali be considered 
at trial or hearinsf. 

' •' ■ f . ' ' ' ■ 

RULING— DecisiAn by a- juclgeHv^ijch settles a^ 
iegai Issue. * 

SEQUESTRA I ION-State of being 'seques- 
tered or separated; e.g., a witness mav be se- 
questered fi^^urtrcKfm during trial! 
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;S()VKRKI(;N -IlVfMUJMI l Y~(;ovmimefit s 
fuTdom from laws^uus, rxcrfrt in \hosc in- 
yaTSits wliert* ^0 Kj)\(Miuncn( allows iisHf to 
\)t sutil, , 

' S iVVi:U 1{)RY-.(I ) Having to do with a ^ 
^'Statute oY,\d\s\ (2) Crcatal, dt^finexl, oi rt^juir^xl 
^ bv a .sUUiUe*. 1 

SUMM()NS--^N(ltiir infonninK a tHM'H(/li of a 
•lawstiit a^aiiiHt Uiin lua. I hr iiotiir infoiini^ 
\hv iKMsoj) or [\\v < Inugr and tho tin^e to apfH^ai 
in ^)ur(i/ 

srSPi Cri ™ l o Ijavcan idea concrrning; \}}o\v 
Milan a gurss, but it^ss (ban (oinplHr rrriainty. 

SUii! AIN— To^graiu; (2) ho ,supfK)rt or 
justify. Siistaiiung an objtxti^^t^ meatus lo'agire 
with it and give vikw uy i\, 

. ' : r 

I KRMIN<V4.I()N~niHsolving a-.R^lationship 
/ and ^ending the irgal rights sin rounding it. 



I KS ri^MON Y— Statenirnts made at a hearit>g 
yr trial bv a witness under oath, • 



VRIKR ok FAC 1— Piers\>n or j)ei;Hons wIk> 
determine the truth of disputed facts. In a jury 
trial. -this is the jury; otherwi^^, the judge or 
hearings oflicer. 

.I'NDKR ADVlSKMKNh lO r/yKK-(irio 
xonsider; (2) l o delay making a finaUecision 
until a later timV. N 

.Vfc:RA(:ri Y-^(^uulity oV state of being Mht 
truth' It usually refers to a witness apparent 
x)bjeetivi<y in giving testimony ;^t a trial or 
heariVig. ' 

WAIVKR— Giving up of a right voluntarily. 

VVARD—Person^ e5|>ecially a child',^ placed 
uTid^r the care of'a guardian. Jhe situatioir \^ 
known a wardsTnf^. s 

VV^\R,J)SlflP— Care^of a person by an ii^- 
|X)i!Ued ^^rctian. y 

W A R R A NT— Perm i^s ion giyen by an author-' 
ized official t« arrest iv^>erson, ^eize evidence, or 
search, a t^ouse or other property. 



/ 



r 



\ 




t6 read legal citations 



Legal i itations liK>k,clifferrnt fjiom^ihosc' useti 
in thf literature of other prpfessioiis. Fhe 
citation form, however, tohtaiiw the saaie basic 
information' and is not difficuh to understand. 

Lrgal m«,tcrial is compri5<x^ of^ two basic 
tatefitories: primary and secondary sources. 



I* P^mary sources iuHudc: 
constituli^ons. 

Hiaiutes/ • • 
!(K'al ordinances* and 
judicial opinions in legal cases. 

2. Secondary sources irtciude: 

b<x>ks and treatises, 
^tu^ient textbi:)oks, . 
law rfvi^\^! articles, and 
logal' <Nicyclopedias\ 



Mbsj[ legal source material is found only in 
spccialued librafies IcKated in law schools, 
county seats*, and attorneys' offices. Courtty and 



nicbool law libraries arp usually open to the 
pi^blic and are staffed .by librarians who are 
willing^ t€ help lay^people d^ their own 
research, i . , 



Primary 8ourc#t ^ . 

• STATUTES: vStatc: statutes are referenced to 
the current State cpde or laws. The State name 
is always in*the title. The dSite af||fi^ ^ncj is they 
effective date of the cui^rent boynd volume, or ) 
of i^he latest suppienlent if the^ law haj beerT 
amended since the bound volume was ^pub- 
lished, (Thcs date in . ihe citation bears 'no 

reliftion to t^ie date the law was pa^ed.) 
• \' * ' * 

**. 

Not^ that one Alabama law appears ih the 
bound 1960 volume and ihe other im^'^e latest 
supplement. The supplement is a, pamphlet 
-a^ddtd to the back corner of th^ bound vcilume 
of tne statutes. V 

.^Federal-Statutes are typically cited to the U.S.C 
(United States Code) or U.S.CA. (United States 
Code Ahnotated). , * 



Examples: ' ' #^ 

Ala/Co<ie tiiltj^§436 (1960) 

Section number ^ Dale of volume 

, ' ^ ^ Ala, Code title 27 §24 (1973 Supp ) 




Chtipier und- 




Section number 



' Dati? of lupplement ' 



Volume nuinbt^r 



A 



E;fc«mple: / 

Setiion number within volume 



22 II.S.C. §1174 (1958) ' 
riile abbreviation Date of volume 



• CAsSIiS; Citations lo 'judicial , opinions in^ ♦ 5. State^)r court in which cane was beard, 

case, always include: . . . • _ ^ p^^^ ^^^^^^^^ ^^^^^^ ^^^j,^^^,^ .^^^^ 

1 . Clase name. ' . r i; * - \ ^ \ a 

, 5. Dale case was defiuea, 

2. Volvnne nuti^n * ^ - \ 



Name of ca^e 



Example: 

Vplume riumber 



!)un 



, Page number 



N^ame of State ^ 



In Interest of oi., 138^NJ, 888 (1975) 



Year case was decided 



In most vStates, only ap4)ellate^court ca&cs a*;? court iji mentioned* or if ihie name of the 

reported. In a few vStates and the Federal courts, re(5orter is not apparent, the decision is frotn 

trial cx>urt judfije* write their opinions^ and-^ ,th? high^t coiirt in tfie Stale, usually the State 

these are reporieii as well as appellatV? cx)urt^ Supreme Court on in the cdse of New Yor}<» the 

opinionjs,^ In .State citations, if no particular Cc^urt o^ Appeals, 



• 1 



Examples: 

>rcmeCo 



Volume, '''''v^^regon^S Court opinion^^ Pi*g<?, member 

8 Or. App, 123, 

/• ^^^^ 

Volume Oregon Court of Appeals opinion Page nunihcr 



Thr «»ffidal caJHMqM)rter is the one published. Fe<ieFal Disirid Conn taws apfiear in • F. 

l^f the (ouri itsflf It is identifie<l by the State Supp.-l Federal Supplement. * ' 

name; for example; V . 

• Oreiron RerKiriH referred!- f), * F^hIoi^hI" (:ir( nit Ciouri of ApjH'ab caies appear 

, UriRon RefK)rtH. referred iT) as Ot. ,„ p p^^^-Federal .Re{>orier'tand Federal 

Otexon Court of Ap{)e;tls refKjrts. referre^^ RejxH ter.< Second Series). I'he circuit or district 

. to iis Or. App. (Vurt Venturing the decision, is indic^ated in 

fxaretuheses aft^r "the rep^)rter citation. 



• '^Jl!^^' States do not publish official- re[x)riers. 

Ka(h Slatr i^tst* also ap(K*;^us \\\ one pf Qic 
followiiiH f)M\ajclv publishtxl Kj^ipnai if^ 
porters: ^ 

A, and A,2d~A(laiuir R(*fx>rttV (and 
_ Atlantic Rt^K)r(er, Second Serirs) 

N,K. and N.K.2d^N(>rthcast Re; • 
fx>rier (etc.) ' ^ ' , 

S.F;, and S.K.2tl— Southeast Repf)rt^r 

So. and So. 2d— Southern Repc)rter 

.2d — Southwestern Re- 



S.W.^an 

Pa<. atui P. 2d— Pacific Re}X)rter 



.^^and S.W.2ci 



New V(irk trial atid apfx'llate division cases 
idso ' apj.H'ar in N.Y.S. uhd N.Y.S.2d— New 
York Supplemem. Califotjriia cases are also 
published in Ca!, Hptr.— California Re[K)rter. 

• . • 

The V S, Supreme Ciouri is the only Federal 
court to publish aii offic ial ^reporter: I '.S.— 
United States Kefx>rts. U.S. Supreme Court* 
rases !na> also <ix* cited to two f>iivately 
♦ published reporters: 

S.Ct.— Supreme Court Reports. 

L.jKd.^and L.Ed.2d-*^Unjted States Re- 
ports*^ 

Lawyers E;dition (and Lawyers •Edition< 
Seccmd Series) 



The date ap|Vars in parentheses at the end of 
the ( itation. Usually, only die yeilr the case <\'a<i 
*chH ideii is'given, although, for cases less than a 
year old. t>oih the motith and year are noted. 

Examples: 

L PiQple V, I)amrn:'iH III. 2d 464, 19? N:jL2d 
^ ., 25 (1963). . ^ 



' The case of People v. Damen is re}>orted in 
Vohmie 28 of^ the Illinois Re(>orts, Second 
■ Series, page -464, and in Volume' i9.H of the 
Northeast Reporter, Second S(^ries, [y^f^v 25. It 
is a I96JJ ease. 

* 

2.' HenlS' r. 'lamrs, 108 U.S. 169, 92 S.^Ct. 2:^:^8. 
.^.T L.Kd.2tl 26^) (1972), , X • 

The Ciisv o{ Healy v. James is a.l\S. .Suplenie 
(louri case that appears in the thrw reporters. 

i'nitfd States x: Kendnck, m F.2d ll(J(4t{i 
C:ir. 1964). 

This case is found iTi Volume S.*J1 of the ^deral 
Re}x)rter. Second Series, page 110.. It iffrom 
the Fourth C;ircuit (burt of Appeals. 

4. hi rr LtfschuU.l Cal./d-lir), 467 P.2d 557, 
85 C;al. Rptr. 829, m (1970). 

-^rhis California case is reported in three places. • 
rhe extra number after the California Reporter" 
citation ii called a "jump*citc." Jump-cites 
indicate the'page where the quoted material 
may found, Jump-cites are usually given 
only when language is quoted. 



* y-':'' Exan/ple: 
'^85 Cal. Rptr. 829>835, 

Volume number Hage where opinion begins 



Page of quotatioh 



^ERlC 



95 



A useful feature louixJ in nuu^y oi the <avt* 
riports is ihr "hoachiou Utadnoics are' short 
iPintuaricH of the <aM\ (x)in( by {x)iut, which 
;\ ^ Hf>fH'iU in tht' if|K>Mt'i )u^^ pnoi lo'ihr (cxi ot 
\hv idsi* iiscif, llt'<i(hu)U'S also {t)ntam para- 
Xraf>h nun^lxTs that indiralr cxat t!y whf r(* (h<' 
point, suininari/t*ii in ihr 'hcadnoic, is vx- 
plainal in Ou* tt xt of \\\v case. 

Secondary Sourctt 

• TRKA I IKKS: Treatises ate rnullivoluiiie 
works a>vt^inx one particular area of the lii(w. 



Usually wriuen by one or more scholars, 
treatises are relitnl ufx^n by many judges and 
lawyers, panic ula^iy in those areasOf the law 
where cases are in conilici. J realises are c ilecl 
by volume Dumber, author, thie. pitge or 
section nu!T\ber, and year. When the original 
has bcTii revised, or if ihv referenced material 
ap[H'ars in* an annua! supplement, this 
i^ulicated in parentheses. 



Example: 



Author 



I'itle 



\oUMne numlxT 

8 Wx^mo'^e^ /Li>zci(fn<^§2290 (\lcNaughton rev, 11961). 
Per^ion who revised^ Date revision was published 




Sec t ion 



/ 



• BOOKS, HORNROOl^S: Hornbcwks are 
student texts, many of which are written by 
sc hoJars, Such texts are proj>erly cited a.^ legal 
awthorities, i^he prop<'r c itation for all lKK)ks 
includes author, title, paj<e or section nitmlx'r 
of cjuoted or cited material, and tiate^of 
pfiblixatiot\. ^ ' ^ 



Exampleii: 



A. 



McCormiik o)\ Evidrme 215 (2(1, e( 
1972). 

Vrossfx, The Law of Torts 751 (1971). 



• l.AW REVIEW ARIICLESIAND ARTI- 
CLES IN O I HER PERIOntCALS: Uw 
reviews are the scholarly professional {periodi- 
cals of the legal^profe^ssion, Mojit law reviews 
are published by law schcx)ls, Piroper citaticm 
includes name of author (of longer material, or 
"Note" or 'C^omment'* for shorter ^pdent 
material), title, volume, abbreviated name of 
periodical, page ninnber, and year of publica- 
tion. Jump-cites ai;ie usc^d to indicate tf>e page 
'numbcT q{ sf^ec ific ally cjuoted nyiterial, just as 
in ()ubtati()*ns from ((Hi rt clcxisions. y 



/., Kanoit^itz, Women and the Taw (1968). 

*■ * 

/ Examples: 

Author _^Name of article^ ^ 
Bt'avcr. ""The Newsman's Cxy^e: IheCiiaim of Hrivilege and fcver)jjrvan's Right to Evidence" 



Volumr number 



.47 Of. L. Hev. 24S'(1968). 

Abbreviated name Page/ ^ Date of 
of periodical article publication 

begins 



, . . . Jl .... . ▼ . 



article ^ * 



'*NU>tt*. Indiana's Statutory Proicciioii for the Abu-Jtii (Ank\ 



♦ I 




r 



, , Vo.lume* » Ablireviated Page Page of 'Date of 

number • name of ar^cle quoiaiion publication 

liariodica! 5taris 

« ^dNHiional Reading * 

P<;^llack's fxin^amentdh of Legal Research (4th ^ 

ed. 1973) is a detailed, easy to understand 

volume OH' proper Me^l 4fitauons and how to * 

translate them, thus facilitating propet re- ^ ' 

search technique. 
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INTERSTATE QUESTIONS 

• Interstate Compact on' Juvtnilas i 

• Uniform Child Ciwtody Jurisdiction Act 
•Intsrstata Compact on tht Placemsnt of Children 



INTERSTATE dOMPACTS 6N JUVENILES 
CUSTODY A^ PLACEMm 



Initr^tt C^paot on Juvtnlltai 

^ All 50 Slates and the Districtx>f Colombia htvc 
adopted the Interstate •Com pact on juveniles.' 
This compaci. is design<kl' to cover problems 
that arist' in juvenile castas and that are poten-, 
tittlly the conctrn pf more (Iran oar State. The 
major purposes of the act have .been stateil as" 
follows: 

I. ro provide for the returrf to their home 
State' of runaways who have not yet 
' Ix'en adjudged delinquent. 

2^^JM^ provide for the return of absconders 
■ and'e.scapees to ihej^iaie from which 
they absconded <)t escaped. 

S. To permit out:of-State su{>ervision of a 
delinquent juvenile who is. eligible fc)r 
probarion.or paroajbnd^who should be 
setit to a State otmr tlian the one in. 
which he got into trouble. 

4, To authorize agreements for the coop- 
^ ' curative institutionalization of special 
types of delinqutnt juveniles.-^such as 
psychoiics and defective delinqucftts, 
when sucly'^nstinitiorfaliiation will 
• improve me iacilities or programs 
available for the care, treatment, or* 
rehabilitation of s^ch juveniles.* 

In addition to the basic compact, some Suites 
hayc also adopted optional provisions. ♦These 

' are the Optional Runaway ArtPcle, the Rendi- 
tion Amendment, and the Out of State Con- 

•finement Amendment. \ * 

The first provision requires that a home Slate 

SMthoriie the return of a juvenile within 5 days 
1 .4ts own expense. The second covers the 
return of juveniles to States where they are 



{*harged with having committed a criminal act. 
The third allows for the institutionalization of 
various delinquents in States where they have 
been found* or in which they* are l^eing* super- 
vi.sed, after a determination by officials of the 
home Statt^'that such action is desnable.* 

♦ 

REFERENCES 

Rf presenting juveniles in Neglect, PJ.N,S. and 
Dninqugn'cy Cases in the district of Colutpbia; 
1975 (p. 76). (Bar Association of the Visiiiai of 
Columbia, f819 H Street,- N.W., 'WashingtoV 
D.C.) . I 

, 2 I he Cx)junci! of Slate OoVerninents. T/ir ///mrf- 
b(H)k on Interstate Crime Cotftrol, 52. 5S (1960). 

.S Ibid (61-68). • / 



Additional Reading 



For H full discussion of iht basic compact provi- 
sions and their use, see The Handbnok on Inter- 
state Crime Control reference #2 above) pp. 52- 
90. 



Uniform Child Custody Juri»dlotlon Act 

Severi States have adopted the Uniform Child 
Cmtody Jutisdiciion Act.i *rhe primary gt>al of 
the act, which wa> designed to bring sorte 
order into the previously chaotic legal area of 
child custody, is. to prevent the shifting of chil- 
dren from State to State and from familii to 
family while their parents or ojhers banjk over 
their custody in the courts of several States. 

Prior lo the act,, th^re was rto certainty as to 
which State had jurisdiction to determine who 
should have custody of a child when persons 



, ^ ■ > ■ < 

;«e<^^(lns[ (Ijsuxiy jj^proach^ni thf courts of 
several^' diffrreni States at the s^me tiirit', Thfre . 
was also no (ertainty as to whether 6 a^stfxly 
tltn ree reodertnl in oneAState was' rntiUM to . 
ret.Qgniiion and enforcement in at^otl\er; hor 
was there certainty, as to when a court of one 
State <(>uld alter a custcxly de< ree inad^ by "a 
court in another State.* ' * 

The result of all this uncf rta<nty was that chil- 
dren were .s^jjfietl around and often -snatched" 
by.persghs seeking cusV(xly who hopetl to find 
a court tnore vym^>atheiic to ihem than to ' 
others also seclyng custtxiy. A Hopeful gu.aid- 
ian would actttiilly gp shopping fpr a'cdurf 
that would iiwardlluni or her custody of; the*' 
child, after which that {>er^on|Would snaJKH^r^th? 
child and reinain-tH thai'-^siat^^ with the ehvfd** 
at least until the estraiigkl spojiis^'^c/r otInT'' 
hopeful guardian did the same' (4iin|^, , „ 

Others s(Hiji[ht to have cilstmly awards made iy) 
other courts altered so as to lye more favorable' ' 
to themselves, or even reverseii. Because the law 
was unsettled and jurisdiction unclear, these 
jx-rsons were successful often enough that there ^ 
was a constant stream of such litigation occur- 
ring in the courts. 

I'liderlyirvg the act is the idea that, to avoid 
troublesome jurisdictional cH)!)fIicts. a court in 
one State must assume the rHpgrisibility of 
determining custody matters. l?pon adoption 
by a Stati*. the act becomevs a part of that State's 
lavy. i ^ 

rTlie act can be put into operation by an indi- 
vidual State regardfess of whether other States 
ehoose to follow suit. Obviously, however, the 
full benefit of the act, lt>ecause it sets out guide- 
lines for determining custody jurisdiction 
between States, will not be realized unless and, 
until a large number of States choose fb fol low- 
its provisioris. „ , 



inttrttat* Compaol on tht Pl«ctm«nt 

of Children 

As of 1976, S(!^nc M Slates had enactttl the 
hitersrate Compact on the Placement of C:hil- 
dren.' The compact is basically an agreement 
between the States adopting it which faciH»< 
tates the pU<'enient of childrt^n oti an inter- 
state basis With roughly the same ease as could 
be accomplished on an irxtrastate basis i,n the 
absence of the compact. Fhe primary ingre- 
dients for achieving this are: 

.1. Provisions'' to - ensure that preplace- 
ment investigations will be made and 
that the findings of such investigations 
\"^'iU be .given to the agencies in the 
State frorn<iA\'hic h the pla<ements»are to 
I Ix" made; 

2. I'he prox ision of sdpervisory services; 

, ; 3, A fixing of ^fitiatjiaal responsibility; 

/ j . 

i A Rxing of jurisdiction. 

/ 

All of^hese matters— normally explicitly pro- 
vided for by a State within its own boundaries 
— cou'ld be unclear when a placement is made 
across, State lines. 



REFERENCE 

California, Cblorado, Connecticut, Delaware, 
Florida, lUinois, Iowa, Kentucky, Louisiana, 
•Maine, Maryland, MassacHusetts, Nfinnesota, 
Missouri, Montana, Nebraska, New Hampshire, 
New York. North CaroHna, North Dakota. Ohio, 
Oklahoma, Oregon, Pennsylvania, Rhode Is- 
land, South Dakota, Tennessee, Texas, Utah, 
Vermont. Virginia, Washington, West Vifgi^p, 
and Wyoming. Source; TlV Council of State 
Governments (unpublished). 



Additional Rea'ding 



REFERE^E 



1 California. Colorado, Hawaii, Maryland, North 
1"^ Dakota, Oregon and Wy^c^min^, Source: Uniform 
Laws Annotated Mdstar Edttton: Directory of 
^ Acts and Tables .of A^optmsi Jurisdutions 



{I9m. 



A g^fi general discussioii of the history 
^md jpurpose,of interstate compacts may be 
found in The Couricil of State Goveftjmfejits, 
Interstate Compacts 1783-1970. This CaunQj 
periodically publishes other books and articles 
concerned with the subject of interstate com- 
pacts, their use and promulgaii6n. 
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mIore advanced leqal concepts 

• lnv«ttt9«tlQn 

• Ffinily Privacy 

• Ditcovtry ^ 

• Dlapofitlonal 8Uig«: Ditcovtry 

• At Trial->--Evidtnc4i 



Ierjc 



Thi» kctton on "More Advanced Legal Concepts" elaborates ort copce|»«* referred to earlier in 
%ihe rlianual. Some of the material, by d^igri, it repeated in iKe intefe«i of bringing together in 
one place the pertinent facts related to the particular concept.^ ^ > 



investiqAtion 



Fourth Am«ndtn«nl-->Prt«tnt Status of 
Soarch arul Solaurt Law 

'In criminal law, searches are governed by the 
warrant clause of, the fourth amendment The/ 
U S. Supreme Cburt has- consistently struclr 
down criminal searches of persons, homes,, 
cars, and.sciiures of evklence made Without a 
^ pr^)perly* issue?! warrant. 

The warrant requirement is subject to only a / 
few narro^y exception*:' (a) consent,'^(b) neces- 
sary haste, and (c) a very .'small diss of routine 
searchestv* The basic element of ihe consent 
exception is simply that a search, without a 
warrant or without probable cause to suspect 
(hat a crime has been or is being committed, 
may be conducted if consented to voluntarily 
by the person in question' or by someone 
authorized by that person to control the place 
to be* searched.* ^ ^ ^ 

The necessary haste exception is the broadest of 
thre three, This exception permits a search 
where the immediate situation prevents obtain- 
. ing a^ warTantT^^-^uch-a^ wJheft the re i s ^ 
pursuit or where the object of the seairl? can 
be remoV^jd or destroyed-* 

T^ie routine searches allowed without a 
warrant in the criminal area have bten strictly 
limited to suth areas as international border 
crtMi|ing«,»' the premises of highly regulated 
activities,* and inventory checks of persons or 
objects 'otherwise taken .into custody in a 
proper manner.' These searches are, of c<>ur»e. 
subject to the genera) requirement thai the 
ai«rch^ be reiiiioifiable. 

rn»e search warrant in a criminal case may bf 
issued only by a neutral judicial officer and 
must be supported by probable cause; The 



warrant must indicate specifiailly the place to 
be searched ai well as what is to be seized.'* 

The primary method of, enforcing fourth 
amendment search and seiiare. requirem-hits 
has been through the exclusionary r%ile. The 
exclusijonary rule simply excludes from consid- 
eration^as evidence at trial yvhat. is found as a 
result of improper searches and seitur^. Civil 
and criminal actions against officials who 
violate the requirements a?e sometimes avail- 
able, belt are rarely pursued. 

The Supreme Court recer^tly distinguisbed 
between searches in the criminal arek and those 
that are administrative in nature; Since child 
abuie and neglect investigations can be char- 
acterized as administrative, this, distinction has 
implications for child abuse/neglect investiga- 
tive procedOres. - ^ . 

In the 1959 case of fViflnA v, MaryUmd, ihc 
Court upheld the validity of a municipal code 
authorizing wj»rrantless searches by officials 
lere ohCy Jiad jreason-to-siu p e ct t he p resence 
of a .violation of the code." The Court rea- 
soned that foui-th amendment protection was 
directed at protection ii^m unauthorized 
criminal searches. ^rhe sc<w|3h in this ca1<? was 
held to be admini»irative-~a search that, at that 
time, was not covered by fourth amendment 
protection. 

Frank was overruled in 1967 by two cases: 
\Ctunaru V. Mimicipal ' Court and i>. 
ShMUM In Camam, the Court rejected the 
administtitive/crlminal distinction which was 
the ba# of the Frunk decision ^nd hclduhat 
the fourth 'amendment right of privacy could 
be violated even where no criminal element 
was involved. In the fourth amendment 



proicilion wan rxtehdMl to rover phurs of^ 
business as weil a% private hojnes, 

III 4970, ihr Court upheld a warrantless ins{)<*<^ 
lion of^ l<KkeiJ liquor *»K)rer(x>in by Internal 
RfVfnue Service agehis.^^ The case, however. 
, may ^m? of somewhat li mi teil vahie in authoriz- 
ing adininistrative searches without a warrant 
b^(au^i^ the niajority opinioiill c^f Justice 
Douglas notc^i that llcjuor iifdustry castas are 
special Ixnause^the licjuor industry is hixlily 
regulatcHl by govern nient, 

I fVymnn V* jnmeSs dctideii by the Supreme 
(x>urt in I97L may be considerably num* sig- 
nificaut for c hild abuse and neglec^investiga- ' 
tions.)^ In Wyman. the court held that the 
warrantless visit tc> the house of a welfare rec ip- 
lent was not a searc h within the meat)ing of the 
fourt{r amendment, f l\e 0)urt nottk^l that, evc^tu 

though the welfare vij^^t was investigative, it 
was lU^vertlH^lessnotM^^ withiti the 

criminal law jneaTtlrfg of tRat ic»rm. 



The (>)urt distinguished Camara and 
Urause the facts in Caitdj^a and Sw, whije 
having eoinmunity welfl§e as}>ec(s, could 
result in criminal proscrutionJ'^ Ihe only 
result of the plaiiiiiff\s refusal to allow the visit 
hx^Wyman* lermitiation of welfare bt^nefits, 
rhe Court's holding in Wyman must be* 
viewed in the light of several fac tors that were 
nfwific'ally noicxi in the opinion: 

1, I he visit was not made l)y police or 
othVr uniformcxf authority. 

ffH^-]^n>rpme t>f the vt5tt wa^ pr i n ia 

for the welfare of ihe inrkon visited. 

3. The visit was not aittun! at }>roscnition. 

A. I he possiblcvsanctuxji was (ennituition ' 

of welfare btMiefits. ^ 

< 

^ 5. I he fx^rson visited was' notified in 
advancr of the visit. 

6. Administrative prcKwiures of< the* wel- 
fare depitrtnuMil emphasized the right 
to, privacy and prohibited c*mry imcler 
false preien^es^ visits after norm?^ 
working hours, and fore ibie entry* 

Even though the visit might disclose evidence 
of criminal activity (i.e., welfare fraud), the 



(x)urt held thi?i dcK»5i not tnakt it a criminal 
invesiigation, the |x>ssible sanction being the 
tewninatiori of l)«nefitJ|, The' (>)urt expressly 
Statcnl i^at it was noi decidinK at this point if 
mhI) evidenc e ol c rimiucU ac tivit^. if discxm^tnl 
in the course* of a welfare visit, woyld \yc admis- 
sible iti a v^iroinal prcxcxnling, 

riu'sc fa( tors in JVyiwfln^ircilu' inostpt^rtint'ni 
i ( LUiomly, avaiJalJic t<} agencies that 

cnKagt' in (Ij^ild alAisc invosiigation. 

^ REFJERENCi:.^ 
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(1%7); Camara xk Mwucipal CUnl, H87 
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pui^poses of the exclusionary rule. ^See annota- 
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ttovfrnmcnt M^prnti Who*c acdviiin urc'guid^l 
py ih<* fourth atn^miincnt. * . 

•9 StT Harrt^vyl'mled Statfs, m I'.S. 284 {1968) 
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Fifth Am#ndm«nt— Mlranoi Warnings 

Thf landmark decision Miranda v..Arixona^ 
has possible implications for child*abuse and 
negl^t rnvesiigalions. In Aiiriincfei».the IKvS. 
Su43reme Court indicated that the prosecutor 
in criminal cilies nViiy not use stiitements 
reieived whik the defenxi^jni was in police c us- 
lody and questioned. Vniless the prosecutor 
demonstrates that prtxedbi(;^s were used to en- 
sure that the defendant understood the law that 
he/she was not requireii to incrimiuate him or 
herself.* I he procedures i^e^iuired are the nf)w 
well-known Mirapiia warnings. 

With respect t^hild abuse and neglect investi- 
gations, only one element of Miranda is 
important: the element of questioning while in 
custody (custodial interrogation). 

The Court in Miranda defined custodial 
interrogation in the following terfls: '*By 
cusipdial intey^ogatiort, we mean qurtiioning 
initiated^by law enlorcement officers after a 
pejrson has been laken into custody or 
otherwise deprived of his freedom of action in 
any significant way/'^ ; 

The kfy elements of the C-ouri s definition have 
been extensively litigated. From some cases, it 
can be inferred that Aliranrfa warnings ai|r 
required in chfld abuse and neglect inveatiga* 
tions; other cases iniply the contrary. Although 



the cases are inconcj|usive. relevant l^Kal/acr 
tors ^hat are prese/iit inrchijd abuie/neglcct jm- 
vestigaiions can be identified and t><«Hl as 
gtiidelinM by hurrian ^rrvires agenriel; 

One irjajfir element ih^u triggers i^c Mitanda^ 
r^equirem^^nt is cusicxly or signifijruint dtpwva- , 
tion of freedom of' Action. Even though child 
abuse and negleii unvestigatijUns by agency ^ 
cas<*j^orkers usuiil!>j' tdke pliTCT ^lK^^1le ho!i)<\ 
this custody/aiercK)!! factor* may still b^ >^ 
present 'Under H0ine circum«iana\s, questiotv 
ing' a pei'aon at his/her residence has b^n 
designated \\ custodiaf iifierrogaiion. Such 
cases lurn on the amount of compulsion % 
presertl * ' ' 

C^oii/ts have found Vustcxiy'* where the jxrson 
involved is' neither physically restraihcxl nor 
actually told <hat he^he is urtder arrest, but 
where, in view of the circumsianct^s, the 
presence of civil authority was such that the 
person might believe his/her freedom of ^ 
movement was restricted,^ In general, circum- 
stances indicating that the person being ques- 
tioned is not free to leave or dismiss the investi- 
gator give rise to the requirement of a Miramta 
warning. A caseworker" might alleviate the 
necessity of giving a Mirandia warning by dis^ 
closing that he/she ha.Vno power to arrest the 
persoi? being questioned. 

rhe presence of a police officer during child 

abuse/neglect investigations could* on the one 

hand, ntTcssitate Miranda warnings. On th^ 

other hand, questioning by a caseworker alone 

may not require the Miranda warnings. 

Questioning by some categories of State and 

Federal officials has been held not to amount 

to custodial interrogation. Some examples 

follow, * 

> 

1 . High school principal's questioninfj of 
a student,^ ^ 

2. Labor department official's question- 
ing of ji defendant in an office of the 

' deparupent (though the Court noted 
that such officiiils are not exempt from 
Miranda requirements if ^e intei^rbga- 
tion is custodial in nature),^ 

S. Incwne tax investigations' (though 
these may rei^uire warnings when the 
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... ^ • , ^ 

invr?Uigation shifts fionvc ivil audit U) a 
^ critnina) prosmHicj^i^' invrsiinaiioiilT* 

' ^ i I Liquor violation iiuesHKaiionH b\ 
\ rrr;}\urY Df'pArtmrn! offin<^is,* 

Js. lis. Vixnl^mi HruK AdinhiiHUalion 

\ itnestigatorH. . ^ ^ ^ 

Welfare investigators iiuAfigatinx for 
fraud. »^ , . . / ' 

The Miranda reijuiremeiu appfies^lo suth 
persons only when c ircuuutancrs indicaie thai 
the iHisotv bvxnu interviewed is under s6ni^ 
sort or resirainiv^'^or wlien the pur}K)se of the 
investigation is criminal proseeution.V^ 

In short, the -k:>!lowi!is rfuiracteristicA^l^ould 
aUyt the sc^nial worker to the need to give 
M{irandd warnings: 

\\ Any element of ap}>ineni cxKTcion or 
restranu. > 

2. The pre?K^nte ol d [X)ho^ officer. ^ 

If the investigation i< directed lowafd 
(riniinal prpj^ecution. 

A warninj;, to compjy"|toith Al<mn<ia^ stan- 
dards, must inform the Jn-son C|f higher rij^t 
to consult wi(h nn attorney, have an attorney 
present during (juestioniiig, and that» if jhe 
(xyi^n cannot afforil an attorney, one will be 
DfVded. I he warning must also inform the 
pt^nion of his her right to remain silent and 
that atiy ijiformaiion obtained nmy later \h' 
' usal against hhn her. | 
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Sfte, 258 Afk, 788. 528 S.W,2d 924 (I9vf5); 
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1970). 
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State xK Kalau 56 Haw. 866, 53? P.2d 8 (1975); 
State iK . Willinms, 522 S,W,2d 641 (Mo. App. 
, 1975); Sims v. Stated b) Ala, At>p. 183.-€82 So.Sd 
635 (1973); People v. Aung/, if lll> App.5d265, 
308 N.E,2d 195 (1974); United States v. Phelps, 
441.F.2d 256 (5ih Cir, 1971); Untted States v. 
6.;Jb//o. 507,F.2d SO (5lh Or. 1975) Ceri. denied' 
4* 11.8.874(197*1 

Very few cases involving child abuse/neglect 
investigations and fifth amendment rights 
have reached .State courts of appt^aLJn a recent 
case, aHf^\yev^i given by the father of a deol^ased 
child w response to questions by a physician 
were held to be admissible in tl>€ hon^icide trial 
thai ^llbwedl, even though a pbliceman was 
nearby ;M iht time of the questioning and no 
Mirofida warnings were giveiv^* 

fState V. Ryan,^ the admissions of a 
defendant to a policeman at the hospital where 
her child was lifken were held io be admissible, 
The court founjj it-unnefessary to determine 
whether the Mttanda warnings were aciually 
given. 



^kri 



e People V. Accax>«llo, % Mi^c 2d 264. 
N.Y..S.2d 972 (1968). ^ / ' 



Since Internal Revenue Service investigations 
have some of thfe saiifie kind of fifth amendnient 
probletns as childi abuse/neglect inmtiga" 
tions, ii is possiblf that the courts may 
compartj the two areas. In both areas, 
noncrhriinal, ongoing iriquiries are made^ 
which may disclose a basis foli. later civil and 
criminal procet^liiigs. | ^ 



■ ■ ■ -^y . ■ , ■■ 

l^he Valu»^of M^fiito W«h regard lo tax in- 
vestigations has brrn the subject of critical 
commeniary, .MucH^of the coipment sug^t^sts 
th^i Miranda warnings should be ^required 
from j he outset of the initijiU.R^Sfajnteryiew,? 
The^cou/ts/ however; h^ve npi ge^ne f^r as 
the (;oii\tnentary i^uggests, • , * 

The courts have split on the issue of wh|>f) • 
Miranda comes into play. One lirte o( cjij^^nas 
required thW the Miraikda watning ishould be 
given when the I.R,S. investigatioD shiTts from 
a civil audit with civil const^ueiices to a cr^m- 
inal investigation.^ The othet; ^)ine of author- 
ity, i^nd ap{)arent majority of cases, do not re- 
quire evqn this, but hoHv^»tT^ applies 
only upon *(AJstodi#U irfifrr 

The view that the Miranda warnings must be 
given when the invHtigaUqn^ become* criminal 
in nature is probably easier to ijoplement in 
IvR.S. proceedings than in 9(her agency 
htvestigations: 

Withm the" VKS. itself are two investigative^ 
departments: one for civil investigationsTAuUit 
DivisicK)) and one for criminal work (Intelli- ^ 
gen<;e Division). This provides-an easy divid- 
ing line betwee;i civil and criminal inquiries. 
WjWle agencies s invest^ating child abuse/ 
!)t*glet t Hiay not hi\ so niSitiy divided,Mhtf same 
ariaiysis may be ^pli<;:able. The Miranda 



warnmg« shciuld be givenAo .the^ client when 
ajTHi i|the agency or an agency. re^^rewtntativc' 

' begi/i's to consider the pi)ssibility of criminal 
action, hi this vievvv inves<igatit>ys .f<4f civil 
purposes coujd be* made prior xo giving 

* Hiirftnd4 warnings,- ^ 
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' An indicatipiv of how thl^ courts may decide 
' cfe$e» where fimily priviftry and the chliki's we!; 
far? conflici* m»y be founa in the nutrterbus 
cases in which courts have bal^nced^ ihe 
Rar«r\ts^ religipin freedom ajifUinst the 'child's 
^ .right to medical treatment. In such case's, the 
crucial factors a;'e; 

1. rhe. parents constitutional right lo 
' " religious freedom. 

2. The lifr-threatrning nature of the 
child's condition^ ' 

Courts are in substantial agreement that when 
a child's life is in nnminent danger, th<^ Stale 
may intervene over the objections of th^ 
parents in order to provide neces^sary medical 
treatment^ Often such cases turn on a finding 
./ of neglect qlr dependency and this finding gives 
the court jurisdiction over the child.' When the 
life of*thfx:hild is ajkstake,' even religious objec- 
tions may be overriden.* 

When, hov^ver, child's life is not in 
danger, courts are. not always willing to allow 
thie State to order medical care over parental 
•objections. 

. . .M between the parent and the statc the 
itiie doM Ht^kt have an ih^erett of lufHcient 
maftkitude outweighing a parent*«r reli* 
^ giotie teUcfi when child*! life U'no<^ 
imm^^tffy itnpMM by hti phyiical 
condition^ > ' 

A min<$>ity of courii find parental rights 
outweigh tho»e of the child when the child's 
Hfe.ii.n^t in ittimediate peril. For example, in 
ort< State when a chiid'i guardian refUieJJ to 



allow surgical correction of a speech deifect, the 
codrt did not find dependency, even though the 
objection to tnedic*al treatment was not bas<rd 
onpligious grounds.* . 

^ Inanother case, parental belief in "self»healing 
through 'natural forcfs" was found a sufficient 
objection to 6verride a county heaJth' depart^ 
ment's recojnmendation of corrective surgery 
for a child with cleft palate and harelip.« The 
itiajonty of courts, however, rule in favor of 
medical treatment over parental objections, 
ev*n when\the child's 'life is not endangered.' 
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Discovery is the system of prrtriaU+irftcTtiurfi^ for disi-overy somewhat more liberally than is 
X Which enabifs the parties involved m a court , found in tTiminal cases.» Still other cx)urts have 

l)foret*<jinu' to find tww ^^Fvmii ih»> t-k/iuiiw^iK »)i<i> <hcyv^.>uf«« ..r >u„': 



proceedinK to find out about the ptwitions 
taken by the other parlies and the farts which 
liiose parties believe support their positions. 

The meihtxls used in disaivt^ry include 
iiiterrbgatories (wriuen questions to b^ an- 
swered by the party to vyhich ^'they are 
submitted), physical examinations of evidence 
and {HTSons. oral dep«8itiot1s"(s4aieme,nis taken 
under oath), the snrrenderinjj; of c()pies of 
d<Kum^nts, and requests f(*)r admission. 

The advantage of usioj^ dkcovery prcx t'dures 
• rtiat the legal sw^^ijfit^iuictions better when »0 1 
parties know ui'iidvant-t' the basis f(jr each 
otht^^fr^^KMition. Advance knowktlge of this 
natursf' can help a s(x:ial worker prepare 
efficiently for trial. At the same time, discovery 
procedures have the disadvantage of in,trc>tfuc- 
ing .an element of delay into the legal 
proceedings. 

No consistent rule has been devel^^^d to (over 
the use of discovery hi child dependency (ases. 

Established discovery pn:)cedures exist for b<)th 
criminal and civil rases; juvenile cx)urts could 
presumably follow tl#e rules for either, U is not 
clear, however, into which category juvenile 
hearings frflK The U.S. Suph^e (iouri has 
iptcifically declined to categorixe the juvenile 
procTJis a» either civil or criminal, calling this 
approach 'Vooden" and unproductive. » Juve- 
nile proceedings, therefore, ar<* without clearly 
defined rules or discovery. * 

the juven iie del iiiquency area. W Ivich \% oh ly 
a little better defined, the courts ire! also 
iixciiniistem. MditttjMrtvdo n^^ full civil 
dl»covery piroceduret here, but some do allow 



I 



helc^ .that disawery ts jiot pan (>[ the juvetin 
process and that it is "ifl-advised to sugJ^F^ 
'engrafting pre-trial discovery 'procedures'*^ 
\ijx)n juvenile (x)urts.^ ' — ' 

Some courts leave the use and extent of 
discovery procedures ud to the discretion of the* 
jiivenile court judge.* .Still others have simply ^ 
held thatj'pretrial discovery is not available.un- * 
less provided b>^ court rule, statute, or cpnstitu* 
tional requirements.* |n short, the rules 
(t)voring pretrial discoVcry in juvenile delin- 
(juency cases are iliconsistent, varying greatly 
froin jurisdiction to jurisdiction.* 

• . ' ■ 

In view of the state of discovery .in delintjuency 
pr<xeedings, it is not suriirisinf? that v'ei^ little 
can Ix' said definitively about discovery in 
dependency hearings; But here the problem is 
more a lack of case law. 

' * ■ " 

Only one juristliction, New York, has reported 
cases on tluv subject. Mfl«er o/ Curtis «. 
involveil abuse and neglttt.V lil ChA. the 
parents attempted to initiate discovery prixml- 
ings by submittitig written imerrogat<)rieH to 
the New York Welfare Dtpariiiiejvt. {\\\ a civil 
prcHceding, the w<flfare deparinuMU tx)ttld Jk- 
ordered to answer siich interrbgaiorles.) When 
the de|^rtitien4 re-fusjed ^) ansv»'er: tluvpatt'his 
' biought actiot\ "I he (xxurt held that1j|i<«x)Vet7 > 
was up|>li(tible and appropriate t<) the ^ifeiciind 
that the' welfuit* deparimetit must jjr<)videii|in# 
()f the inf(niinatit)ir retjuested. In two^ t>.y 
the i>iUfnis were held etititletl tp o// rectjrda of 
J>hyHi(al exatiriimtiotvV (>f uto^ 
ll^ein ill pttpuriitk ttu'ir cafic f^ 
that einei ges froni thesl' c ase.v> however, is that, 
itrNew York, ilu'ai>|#licatlotv t)f dis(t)vt^^ 
Ih' decided on u fase-by-case IwhIsX 



.In bot.ii ' casf s, the parenis Were ajloweti lo 
discover informatfon which jnighi be umkI 
ttffHinsl them; a bo|u*r witnesses, tnciudirig the 
h<)»pi»«l involvetLand persons who^skefl aiA 
were asketl abtrnt-the (hilil's injuries. ^ 
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DISPOSITIONAL STAQE--.blSCOVBRY 
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No gt^neral ruje exists for discovery at the 
dispositional stagei[)f ch»!d abuse and neglect 
cases. 

f 

I he rule of the only ret ent^ re?bvant case is 
probably limited to New York State in that it 
was based on a specific N.Y. statute under 
which the New York Family Court ii^jay keep 
confidential the psychiatric reports used by the 
^court in the dispositional pliase of a depend- 
ency hearing J 

» 

Analogies with the dispositional stages of 
delinquency and child custody proceedings 
suggest thaftv in the future, the court may allow 
accfs!! to investigate reports on due process 
grounds.2 ♦ 



I In re J. 
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AT TRIAL-EVIDENCE 



' ' In a legal procefding, two basic kinds of 

' decisions are to be made: questions of Jaw and 
questiom of facu Questions of law aire fl^cided 
by the judge; questions of iact, by the jury. In a 
nonjury triah quditions of f;ict are decided by 
the judge, or referee withoui the aid of a jury. 
\io$i juvenile cases are nonjury trials. 

. 4 

Trier of fact t»a shorthand term for the person 
or persons charged with the responsibility of 
: arriving ai*a .decision about the facts of a case. 
Trier of fact trjay-refe^o a jury» a judge sitting 
wyhout a jury, or a^Heree. 

Clourts have deveiof^ed rule? about/the kinds of 
. evidence the trier of f^ct nky use in making 
decisions (Rules of Evidence). If an attorney , 
thinks an opponent is present log evidence 
which violates one of these rules, the attorney 
can, by objecting^ ask that the evidence be 
excluded. The attorney states: *i object, Your 
Honor/^ 

«# . 

One of the xnost commpn objections thar an 
observer is likely to hear dtiring a trial is that a 
certam piece of evit^ence* or a certain portipn of 
testimony, is "hearsay/' Usually the objection 
is made when the witness on the stand reports 
\^hjk someone else said or did, rather than 
j^ai the witness said or did. The main 
yharacieristic of hearsay evidence is that 
secou(^ \ 

The basic problem with secondhand evidence 
is reliability, sinctf it is virtually impossible to 
ensure the accuracy and truth bt^^h^^ 

i.}: ^ niiy 
■ T^^^ nii*tak<J. ahd; since the pmorl who it 

•'^f^^^ evidence h©ar«l it from feiiw^ 

rise, he or she canrtoi vouth for the truth of in 

;>;-;:;;icontent.'' 



Sjecondhand information has little value as 
proof. Therefore, most hearsay evidence is ^ 
excluded from testinqjony and cannot be used by 
jut|jfe, jury, or referee in arriving at a decision. 

In most States, hearsay testim9ny must be 
promptly objected to; otherwise* it will not be 
excluded, Courts impose^ on ihe objecting 
attorney a duty to identify the particular defect ^ 
in the testimony and to give the judge valid 
f^roun^s for excluding the evidence.^ ' 

If the attorney fails to^^ject, the trier of fact 
may.considv the hearsay evidence along with 
nonhearsa>sevidehce in determining the facts, 
giving the hearsay testimony whatever: weight- 
he or she considers correct,^ > - " 

A few States hold the view that hearsay, by 
itself, has no value as proof 'whatsoever;, there- 
fore, it may not be cortsWered in the decision- 
making, whether or not an objection is raised.* 

If the judge sustains tht objection, the witness 
is prohibited from repealing the out-of-court 
statement. If the witness has already testified, 
the judge will arder the hearsay struck from the 
record so that, fprmally, it can no longer be^ 
used as a basis for decision. 

The hearsay rule apphes dnly tcJ adjudication 
hearings. It is not applicable to temporary 
custody or diipositiohal hearings. 
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% • • • ... 

tt«m#<l Wrtting (HiarMy ExotpHon) 

jB(ooka and ariicln arc clearly hearsay (sind? it 
is impossible to cross-examine a piece of 
paper). Th» informatioh in a book thf( is 
offered as evidence is secondhand. Neverthe- 
less, the learned writingr exception to the hear- 
say rule permiui,ilie use flt scholarly, profes- . 
sionai pubhcallbhs at trial. 

Professional publications arc typically used in 
the ctoss-examination of witnesses, particu- 
larly of experts. The cross-examination may* 
attempt to discredit the expert's ^opinion by 
showing that the witness' opinions differ froift 
those generally accepted in the profession. 
Also, the croM-examiner ma/"use a profes- 
sional publication to show that an expert whp 
relied upon the publication in testifying was 
really unfamiliar with' its contents. 

Generally, books and artides are not admitted 
IS evidence of the truth of their contents. Only 
a very limited kind of written information is 
viewed by courts as evidence of facts, and this 
information is confined primarily to industrial 
dfeta,' 

♦ 

Courts developcd/*the rule allowing learned 
writings into evidence—despite their hearsay 
characttristici— -because an author's testimony 
is often necessary to test or support the 
opinions given in court by expep-4sriinesses 
artd because It is- generally ipi^venient or 
impossible to bring authors to court.* 

A learned writing is considered reliable because 
the professional writer's work is subject to 
criticism by' the professional community.' In 
addition, even if bias in favor of an author's 
point of view is posnible, the probability of a 
professional publication favoring a particular 
litigant is low ' 



example, G^ay '5 /^n«/bm>i or fi/icy- 
clopeiiia of Social Work). 

(2) Scientific reporti. such asjhose pub- 
JisHW in scientific j'ournats. * 

(5) Publisht^d profession*! standards; for 
instance, a police tactical manual on 

.V the use of firearms. Professional social 
work standards or manuals developed 
b^ State agencies or by, national 
organizatiops. such the dhild Wei- 

- fare League of.Amenca,^^m^ qual^y. 
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Hearsay is a statement (1) not made in court, 
(2) not made so the declarant could be cross- 
ex!imined; and (3) offered in court as evidence 
of the truth of its content.' Because hearsay is a 
complex concept, it is necessary to analyze fcch 
of the parts of its definition. " 

• It is a statement, and a statement is a declara- 
tion or a communication, either ^^Mj^j^ or 
written. Or a statement cim be c(i^^^ihat 

communicates a message to tl^R)eople 
observing the conduct.^ For examWe, if a 
person nods his or her, head, this is\onduct 
communicating "yes" to ppople who can 
observe it. * ♦ ' 

Hearsay involves two people; the person who 
originally made the staiem^t— spoken, writ- 
ten, or by conduct— -and the witness who 
repeats it in court, Tl^e person who first makes 
the communication is called the declarant.* 
The witness tells in court what the declarant 
communicated. 



The declarant must intend the statemeru^tOf be 
a comnuunication for it to be considered hear- 
say. k« easy to recognise when a declarant 

^ jfUendj/* spoken or written statemeni to be a 

(I) Standard professional texUfooks (far^^/co^hrfkinication, since the intention to com- 



Profc«sk>nal viteting that qualifies under this 
h«arsay exception itidude*: 



•jJHiniaitc is present \vh<^n the \ibrs<m first 
speakji oi. write* the message. " • 

Condttct run also be nn intended rotnrminig>- 
Liofi. ffowever. it is more difficult to judge if 
the (ommunihuiod of condiut is ii^\ded. - 

C>)ndu< t is intended if the ddor deliberately 
intends the act to tominunicate a inessage.* In 
the law, this is called "aMertiveannku i. " Point- 
ing a- finger at a person in a |x)l!te lineup is 
assertive (onduc t that cari be hearsay betarlse it 
is rhtended by the a( tt)r as a (ommiwication of 
recognition of the pet-.son."* \ 

If the conduct is not deliberately intende^ to 
communicate a message, it is not hearsay in 
C'alifornia and in Ftxieral courts. 

Although in some conduct no communication 
is intended, an ohserver may still dtaw infer- 
etues from it.* A person shivering odtside is an 
example {)f "tumassertive ronduct," The 
shiverer probably intends no communication; 
but an ind(X)r watcher might infer from the 
shivering that it was cold outside, however, it 
is also possible that the shiveier might be 
suffering from influenza or -might have just 
seen a < ar narrowly avoid hitting a petlestri^n. 
If 25 people shivered, the inference of low 
tennperature is stronger, but it still is not the 
only jKJssible inference that can be drawn from 
the ofjservalion. 

• The statement is made outside the presence 
the tri^r of fact. If the statetiient is made 
outside m court, the trier of fact is unable to 
evaluate the statement." 

Nornially. judgp and juries evaluate the 
personal credibility of a witness as a part of the 
factfinding process. This credibility or bclieva* 
bility depends on such factors as the witness' 
perception^ memory, articulateness, veracity,* 
and demeanor.' 

Perteption, which refers to .how accurately iht 
witness perceived the event, depends on factors 
such as: 

(a) distance from the event, 

(b) outside interference or distractions, 



(C') witru^slj^ physical condition, 

(d) witness' perceptual disabilities (if any), 

(e) time of day or niglu. < 

For instance, wis thelneighbt)r;.who reported 
the abuse close enough to really determine 
whether parent intemionaliv knoclced'the 
child down or whether disciplinary spann- 
ing accidentally carried t(x> much force? 

Memoryy which involves how well the witness 
remembers What was perceived, can be dis- 
torted, by ekcttement over the incident, or l)y 
the simple passing of time. For Instance, if the 
neighbor who saw the incident then vieweti a 
sensational television report alxyui it, his or her 
memory could be distorted by the report\s 
sensationalism. V 



ArticulatenesSy which ^ entails the witness 
ability to communicate an experience toothers 
correctly, depends on factors such as lack of 
hesitation in the narration; use of accurate, 
understandable languag^ instead of profes- 
sional jargon or '^street" slang; and willing- 
ness to provide supporting details as well as 
general statements. Our hypothetical neighbor-* 
witness would be more l>elievable iPhe or shi 



■specified how many times the child was hit an 
on what parts. of the body, rather than referring 
to the beating only as being ^'knocked about.*' 

Veracity refers to the witness' apparent objec- 
tivity; it includes questions such as apparent 
personal invoj^'ement or lack of a reason to lie.^ 
If the neighbor who allegedly saw the abuse 
had a long-standing and wefl-known dislike 
for the parents, this bias could color his/her 
testiqfjony, making it ley believable. 



Demeanor is the witnesJ^5!untary conduct on 
the witness stapd— -the ''sweaty- palms and 
shifting eye^j'* aQproach to trustworthiness. A 
witness who is excessively nervQus or too care- 
fully coached/ on the stand may be less 
beii^able tha^ one who provides coherent, 
^ understimd^le testimony from memory. 

The problerp with hearsay is that the trier of 
iact cannot/iise these factors to evaluate the 
believability of the person who first made the 



staH-mem. Only ihe'witnrvs in the a)Mnr(X)in 
who n r^pfaWDg-ihr^stateiiUfU tarj Ix' evafu- 
al<*d. and this wiinevs has ojily scrorulhand 
knowledge of the evtint. 

Suppoxe the wimm in court is a stK Jal workt'u 
rr{K^rtinK what a tfHghhor said about a 
family. Eveti/ though thf worker may have 
heard the ncighhoc correc tly. ( !t>arly.te(all.s the 
inifrvirvy. artirulates prtxisely what was said, 
^nd has no reason to He. the trier()f fa^tt still 
has no way to eviUuate the nt'ighlK)r's c redi- 
bility./ The neighbor may have incorr^tiy ob- 
servedlor may have a reason to lie. It is tlie 
absent neigh^x^r's communication that is Ix'ing 
' used as evidence, not really the ,s(K ia[ worker s. 
Therefore, t^hr judge is left without anv means 
of deriding whether the neighlx)r is Ix'lievable 
or not, since only the worker observed the 
neighbor. , 

♦ The declarant was not under oath. A witness 
testifying in court is requiretl to .swear or affirm 
that the truth will Ix^ told. I'he purpose of the 
affirmation is to impress u}x)n the witness the 
ijn|K)r,tatue of testifying truthfully. I he oath 
functions, first,, to call to mirid religious or 
moral {)rolul)itions against lying and, second 
to remind the witness that giving false test U 
mony whil« under oath is a criine carrying 
severe punishment.^ — 

The jKTson who originallv made the suue- 
;ment was not under oath wheji it was made. 
Therefore, the our-of-court declarant was 
under no remjuder or compulsion to tell the 
truth.;!" 

• The declarant was' not subject to cro,ss- 
. examination. The reliability of testimony is 

usually lesteil by cross-examination of the 
witness. In the Anglo-.American judicial sys- 
tem, cross-examination is the pritnary method 
for exfx)sing falsehocxl, error, or weakness in 
testimony, for tht benefit of the trier of fact." 



The right JO cmss-examine witnesses; which 
originaiedln Rcna*ssatu;e England, is guaran- 
tee«l by the sixth /mendment to the U..S. Con- 
stitutiion |ind h/most .State legislatures. The 
Constitutionyjf'ads: "In alj critrtinal prostscu-' 



tion, the ac t use<l shajl enjoy the right . , . to l>e 
confronted with ihe witnesses against him," 

. . ■ - . • • 
The right of confroncttion and cross-rxaminn- 

lion is {^)nsidered to Ix* a fu¥ttamental right] 

not uH-rely a privilege or a technical n)le of 

law'.''^ I he State may not withhold Ihis right 

from a (liniimtl defendant.'^ a juvenile it) a 

cfeliru^uetu y pr6c veding,'< or a f)arty in a ( i.vil 

pr(Keeding."'If the rij^iy>*;)WMiliheld. the case 

may Ix' reversed. .Some Staies have also etiacted 

statutes that expressly giaii^ juvc nilp in noii- 

delinqveiuy nuuters the right lo cc^ront and 

( i()ss-e)^itmine wiVnesses'. 

The legal ride exc hiding heawniay evulence froni 
trial is (l<'signed to protect many /)f the same 
values underlyinia; the right to confront wit- 
nesses and to c foss-examinr them. 

Persons in c ases ha\ e the right to be judged on 
haid facts }3ersoi)^dly observed rather than on 
r^tmor. suspicioti, or secondhand^ in'forniatron 
that may Wie umeliable. Mowev^er, Ix'cau.se sotne' 
.secondhancf (hearsay) > infoitnation may Ix? 
reliable, it can Ix' used in cases without 
^violating the constitutional right of confronta- 
tion or (r jss-examivation.'' Even in criminal 
pr«,se< uticns, eviderjoL tHfet is shown to be 
reliable aild triistwcMlhyVvill Jx' admitted as atf 
exception to the hearsay rule!^ 

• The .statement is offered as evident^ to prove 
<that what it .says is H-ue. The hearsayVrule will 
exclucfe hearsay testimony only if thes^ond- 
hand. out-of-court statemjil|lNs being itsKTin 
court t() prove that vvhji^he stiUemervt co^^^ 
municgitc^s is true. The rule does not opera« 
a'gainst testimony offered for other purfK)ses. 

This element is best explained by examples; 

KX.AMPTK 1; The witness is axla.ssmate, 
of a\i allegedly tieglecied 7-year-old 'an^ 
testifies; 

Kathy catpe t school on March 10 
and during recess I heard her tell the 
teacher this story: that her jfMirents 
had gone away 4 days earlier and left 
Kathy and her younger jbrbther 
aMone. She also s^id that they ran out 
of fctod after 2 days and hadn't eaten 
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•ince.t^en. I gueM the pJbnts came 
^ home, bik, on April 2, 1 h^rd Kathy 
. * lell the te|icher thai the same thfn^ 
' happened again. 

rhU testimony j!i inadmissible uh evidnuev to 
^j>i(we the truili of its content: that the parents, 
• in fac t, twite the two your>^;^ rhildien unat- 
teiidrd and without food for long p<Mi(His of 
time.^nu!^ hearsi^y evidence is unreliable 9s 
prix)f be< ause the witness iniKht not fiave heard 
KaThyJV^operly or misfht bt* emlx*llishing the 
Htory, fi^ihere might be a reasonable exptana- 
tiot^ or maybe* Katlyy just made up the 
apparent abandonmem U) explain Ix ing hue u> 

1 his. testimoiijLj*i«f) could tn* admit u\l as pr(K)f 
of other farts; for iiistatite, that Kathy was in 
school and not truant oi> March 10 and April 2, 
onhai the sch(K)lteach('r had tiotice of a report- 
ahle case of child neglect. Kathy is not on the 
witncas - stand: Her classmate is rept ating 
Kathy's statiftnent setondhand; 

F.XAMPLF. 2; Same as F.xample I, except 
thai the witness is the schoolteacher re- 
peating what Kathy said. 

Admi^ibility of the statement is not affected by 
the fact th^t the teacher to whom Kathy s}X)ke 
is recouniing»the incfdentv The teacher is still 
repealing Kathy'isiatement se^^ondhand; there- 
fore, the teacher is giving hearsay testimony. 
The statement is still unfeJijJble to prove that 
the parents, in fact, neglecti^ theif children. 

tf lht coi^rt consfders Kathy a party in the hear- 
ing, the testimony of either the classmate or the 
teacher is admissible even thoilgh it is hearsay. 
The court allows the hearsay evidence under 
the 4dmissU)m Exceptionto the Hearsay Rule . 
<see section on hearsay exceptions). Some 
SiatH (for instancy, Oregon) consider ailegcdly 
neglected children to be parties iri negiect and 
termination of parental rights hearings. 

' EXAMPLE Witness says: 

When I saw BiU here in Eugene on 
July 21, he told me he juit gtH back 
from a trip to sigi^; some business 
p«p«r« in Stn Ifrancisco. 



The hearsay is not admissible to prove Bill tcx>k 
a trip to San Franciscti or signed business papers 
there or ariywhere7 h is admissible, however, as 
proof that Bill was alive on July 21, or to show 
that, at least for i^^ari of thai day, he was in 
Eugene, Oregon. These two faf ts about Bill are 
person^lly^nown to the wiuiessTrom firstlv>nd 
experietue. ' . 



EXAMPLE 4: The witness is an election 
worker in a "ballot-stuffing" case and 
testifies; * ' 

The 'dijfendatv l(m>m\appeared be- 
fore me at ihej»cjf!s ai)d asserted he 
was Costein. He. presented EpsteiftV 
identincation. ne also1tta<{Kl he lived 
within the precinct, had UvihI' there 
for S years, had nbi voted yet (hit 
day. \ ^ 
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The tesiiiiiony is fully admissible for the 
purptxse of showing that the statements were, 
tnade, even though the State must have addi- 
tional evid«g|e to convict Brown of illegal 
voting acti>lnes.*o 

EXAMPLE 5: The witness is a school 
segurily officer at a deiinquency hearing. 
The officer is justifying his search of a^ 
student ( Terry) that resulted in the seizure 
of 4 loaded revolver: T , . ■• 

Terry's schoolteacher called me in 
the morning^and told me he heard 
Terry and a classmate whispering 
^Aout holding up a neighborhood 
maV(cet. It soemed to be part of a club 

initiwiwfu Any way^ the teacher said 
he watched the two go to Terry's 
locker, which was right outside the 
classroom, and take a gun and hide it 
in Terry's coat pocket. So I went 
right over to the school l^iiilding and 
searched Terry and fotmd the gun. . 

rhis testimony is not hearsay when offered to 
prove the officer's r^ght to search the student 
(jbro^le cause). It shows the effect on the 
offiqilof hearing the story and goes to prove 
why he acted as he did. . 



If a statement induces anbther to act i 
certain way, it is not hearsay if used in a Jpo 



a 



oniding to »hbw why the aa was committed." 
JTm, itatemcnt overheard by ihc leather and 
repeated »econdhand by the security officer 
cahhot be used to prove conspirac y between the 
two boys or that the teacher , obsoival the 
removal of the gun. 

GeriiiraHy, if evidence is admissible for one 
purp6$e, it will not be excluded because; for. 
another purpose, it is hearsay." 
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W» rtiuVt havt fatth tn many thInQt in providing jltitta aervlcat: 
Faith in thf ability of people to change their way of life. 
Faith that moat parents want to be good parents. . 
Faith in people's capacity to over^^Dme enormous diffldiltlet. 
Faith in our profession aa one that understands, accepts, grows. 

Most of all, faith in ourselves— In our capacity for warmth amf 
understanding ahd in our ability to develop helping relatlonsMpa. 

Mildred Arnold— from notes on "Protective Services for Ciyt- 
Amertean PubNe WeNart Asan., taenrnMrHo, cJalir., Upi 11 , 1 911. 



